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Title  29 — Labor 

CHAPTER  XXV— PENSION  AND  WELFARE 
BENEFIT  PROGRAMS.  DEPARTMENT  OF 
LABOR 

SUBCHAPTER  C — MINIMUM  STANDARDS  FOR 
EMPLOYEE  PENSION  BENEFIT  PLANS  UNDER 
THE  EMPLOYEE  RETIREMENT  INCOME  SECU¬ 
RITY  ACT  OF  1974 

PART  2530 — RULES  AND  REGULATIONS 
FOR  MINIMUM  STANDARDS  FOR  EM¬ 
PLOYEE  PENSION  BENEFIT  PLANS 

Background 

On  September  8,  1975,  a  notice  was 
published  in  the  Federal  Register  (40  PR 
41654)  containing  a  proposed  and  tempo¬ 
rarily  effective  amendment  to  Chapter 
XXV  adding  a  new  Part  2530.  Part  2530 
contains  regulations  relating  to  Part  2  , 
of  Title  I  of  the  Employee  Retirement  In¬ 
come  Security  Act  of  1974  (“the  Act”), 
which  prescribes  minimum  standards  for 
pension  plans  covered  by~Title  I  in  the 
areas  of  participation,  vesting  and  ac¬ 
crual  of  benefits. 

Minimum  standards  provisions  parallel 
to  the  minimum  standards  of  Title  I  of 
the  Act  were  added  to  the  Internal  Reve¬ 
nue  Code  of  1954  (“the  Code”)  by  Title 
n  of  the  Act  and  appear  in,  among 
others,  sections  410  and  411  of  the  Code. 
In  accordsmce  with  the  statutory  alloca¬ 
tion  of  regulatory  authority  between  the 
Secretary  of  Labor  and  the  Secretary  of 
the  Treasury  with  respect  to  minimum 
standards  provisions  of  Title  I  of  the  Act 
and  thb  Code,  Part  2530  applies  the  mini¬ 
mum  standards  provisions  Title  I  of  the 
Act.  A  detailed  explanation  of  the  in¬ 
terrelationship  between  the  minimiun 
standards  of  Part  2  of  Title  I  of  the  Act 
and  those  of  the  Code  is  set  forth  below 
under  the  heading  “Inter-relationship  of 
Part  2  and  the  Code.” 

Interested  parties  were  given  an  oppor¬ 
tunity  to  submit  written  data,  views  and 
arguments  regarding  proposed  and  tem¬ 
porarily  effective  regulations  under  Part 
2530.  TTie  deadline  for  written  comments 
was  originally  established  as  Novem¬ 
ber  7,  1975,  but  was  extended  to  Janu¬ 
ary  9.  1976.  In  response  to  requests  sub¬ 
mitted  by  interested  parties,  a  hearing 
was  held  on  March  2,  1976  regarding  al¬ 
ternatives  to  the  definiticm  of  the  term 
“year  of  service”  and  related  provisions 
concerning  breaks  in  service  contained  in 
the  temporary  regulations.  At  the  hear¬ 
ing  comments  were  received  recommend¬ 
ing  that  the  Department  amend  the  tem¬ 
porary  regulations  to  provide  for  an 
elaps^  time  method  of  crediting  service 
for  pension  benefits.  References  to  the 
results  of  the  hearing  and  the  elapsed 
time  method  of  crediting  service  appear 
below  in  the  discussion  of  §  2530.200b-9. 

While  the  proposed  and  temporarily 
effective  regi:^tlons  under  Part  2530 
were  in  the  process  of  revision  for  final 
publication,  the  Department  issued  four 
ERISA  Technical  Releases  (“ETR’s”) 
describing  changes  that  would  be  made 
in  the  final  versicm  of  Part  2530.  ETR 
2000  was  issued  on  June  11,  1976;  ETR’s 
2001,  2002  and  2003  were  Issued  on  June 
30,  1976.  The  ETR’s  were  Issued  in  ad¬ 
vance  of  the  Federal  Register  publica¬ 
tion  of  the  final  version  of  Part  2530  in 
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order  to  provide  guidance  to  members  of 
the  public  engaged  in  amending  pension 
plans  to  conform  to  the  minimum  stand¬ 
ards  provisions  of  Title  I  of  the  Act  and 
of  the  Code. 

This  document  sets  forth  the  final  ver¬ 
sion  of  Part  2530,  as  modified  to  take  into 
account  many  of  the  written  and  oral 
comments  received  by  the  Department. 
Of  particular  note  is  a  new  §  2530.200b- 
9.  which  sets  forth  an  elapsed  time 
method  of  crediting  service.  In  addition 
to  substantive  changes,  this  final  version 
of  Part  2530  contains  revisions  in  the 
proposed  and  temporary  regulations  de¬ 
signed  to  clarify  various  provisions  of 
those  regulations. 

Although  not  appearing  in  the  Septem¬ 
ber  8,  1975  proposed  and  temporary  reg¬ 
ulations  §  2530.200b-9  is  published  as  a 
temporary  regulation  effective  immedi¬ 
ately,  as  well  as  a  proposed  regulation 
on  which  public  comments  are  solicited. 
The  reason  for  making  this  section  ef¬ 
fective  immediately  on  a  temporary  basis 
is  that  plans  in  existence  on  January  1, 
1974  must  meet  the  minimum  standards 
of  the  Act  for  plan  years  beginning  after 
December  31, 1975  within  the  time  speci¬ 
fied  in  section  401(b)  of  the  Code.  Pub¬ 
lication  of  §  2530.200b-9  as  ajtemporary 
regulation  will  enable  such  plans  to  be 
amended  as  expeditiously  as  possible  so 
that  they  can  be  brought  into  compliance 
with  the  minimum  standards  provisions 
of  the  Act. 

For  the  foregoing  reason,  the  under¬ 
signed  finds  that  good  cause  exists  for 
making  29  CFR  §  2530.200b-9  temporar¬ 
ily  effective  without  advance  publication, 
as  specified  in  5  U.S.C.  section  553(d)  (3) . 

Section  2530.200b-9  is  also  proposed 
for  final  adoption.  Interested  persons  are 
invited  to  submit  written  date,  views  or 
arguments  concerning  that  section  by 
February  28,  1977.  Such  data,  views  and 
arguments  should  be  submitted  to  the 
Office  of  Regulatory  Standards  and  Ex¬ 
ceptions,  Pension  and  Welfare  Benefit 
Pi^rams,  U.S.  Department  of  Labor, 
Washington,  D.C.  20216,  Atten:  Elapsed 
time  comments.  All  comments  should  be 
clearly  referenced  to  the  paragraph  or 
subparagraph  to  which  they  are  directed. 

Any  person  who  desires  an  opportunity 
to  comment  orally  on  proposed  §  2530.- 
200b-9  at  a  public  hearing  should  sub¬ 
mit  a  written  request  to  that  effect  by 
February  28,  1977  to  the  address  set 
forth  above.  If  a  public  hearing  is  held, 
notice  of  the  date,  time  and  place  of  the 
hearing  will  be  published  in  the  F’edbral 
Register. 

Interrelationship  of  Part  2  of  Title  I 
or  THE  Act  and  the  Code 

With  only  a  few  exceptions,  provisions 
substantially  identical  to  those  contained 
in  Part  2  of  ’Title  I  of  the  Act  are  also 
contained  in  the  Code.  Except  in  certain 
areas  where  the  Secretary  of  Labor  has 
been  specifically  authorized  to  prescribe 
regulations,  regulations  prescribed  by  the 
Secretary  of  the  ’Treasury  under  sections 
410  and  411  of  the  Code  apply,  pursuant 
to  section  3002(c)  of  the  Act,  to  the 
counterpart  provisions  of  Part  2  of  Title 
I  of  the  Act  as  well.  Generally,  these  pro¬ 


visions  of  the  Act  are  sections  202  'min¬ 
imum  participation  standards),  203 
minimum  vesting  standards)  and  204 
(minimum  benefit  accrual  requirements  > 
Conversely,  regulations  prescribed  by  the 
Secretary  of  Labor  in  areas  where,  under 
Part  2  of  Title  I  of  the  Act,  the  Secretary 
is  specifically  authorized  to  prescribe  reg¬ 
ulations,  apply  to  the  counterpart  pro¬ 
visions  of  sections  410  and  411  of  the 
Code.  Regulations  relating  to  other  pjn- 
visions  of  Part  2  of  Title  I  of  the  Act 
which  have  substantially  identical  coun¬ 
terparts  of  the  Code  but  for  which  no 
exclusive  authority  to  prescribe  regula¬ 
tions  is  delegated  either  to  the  Secretary 
of  the  Treasury  (or  his  delegate)  or  to 
the  Secretary  of  Labor,  will  be  issued  by 
both  the  Secretary  of  Labor  and  the 
Secretary  of  the  TreasiuTr. 

Regulations  implementmg  Part  2  of 
Title  I  of  the  Act  and,  in  cases  where  the 
Secretary  of  Labor  has  exclusive  author¬ 
ity  for  issuing  regulations  relating  to 
specific  provisions,  the  counterpart  pro¬ 
visions  of  sections  410  and  411  of  the 
Code  are  contained  in  Part  2530.  Each 
section  contained  in  Part  2530  which  re¬ 
lates  to  a  specific  section  of  the  Act  is 
numbered  so  as  to  indicate  in  the  three 
digits  following  the  decimal  point  the 
section  of  the  Act  to  which  it  relates.- 
For  example,  §  2530.202-2  relates  to  sec¬ 
tion  202  of  the  Act.  Regulations  relating 
to  mOTe  than  one  section  of  Part  2  of 
Title  I  of  the  Act  are  set  forth  in' Sub¬ 
part  A,  Scc^  and  General  Provisions 
<i.e.,  sections  of  Part  2530  numbered 
“.200’*) . 

With  few  exceptions,  such  as  the  regu¬ 
lations  pertaining  to  coverage,  the  regu¬ 
lations  presently  being  issued  pertain  to 
areas  for  which  regulatory  authority  is 
specifically  delegated  to  the  Secretary  of 
Labor  for  purposes  of  part  2  of  ’Title  I  of 
the  Actjand  sections  410  and  411  of  the 
Code. 

Framework  and  Basic  Standards  of  Part 
2  OP  Title  I  of  the  Act 

The  rules  contained  in  Part  2530  are 
applicable  to  the  minimum  participa¬ 
tion,  vesting  and  benefit  accrual  stand¬ 
ards  of  sections  202,  203  and  204  of  Part 
2  of  Title  I  of  the  Act.  While  regulations 
issued  by  the  Secretary  of  the  Treasury 
under  sections  410  and  411  of  the  Code 
represent  the  authoritative  Interpreta¬ 
tions  of  the  minimum .  standards  provi¬ 
sions  both  of  Title  I  of  the  Act  and  of  the 
Code  in  areas  where  the  Secretary  of  the 
Treasury  is  authorized  to  prescribe  regu¬ 
lations,  an  outline  of  the  overall  scheme 
of  the  minimum  standards  is  set  forth 
below  solely  in  order  to  enable  Part  2530 
to  be  imderstood  in  context. 

It  should  be  emphasized  that  plan  pro¬ 
visions  more  liberal  than  the  standards 
of  the  Act  are  not  prohibited.  For  ex¬ 
ample.  imder  section  202(a)(2)  of  the 
Act  most  pension  plans  may  not  require, 
as  a  condition  of  participation  in  the 
plan,  that  an  employee  complete  a  period 
of  service  with  the  employer  mainti^ing 
the  plan  extending  beyond  the  later  of 
the  date  on  which  the  employee  attains 
age  25  or  completes  1  year  of  service.  A 
plan  to  which  section  202  of  the  Act  im¬ 
plies,  however,  could  provide  that  every 
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employee  is  eligible  to  participate  regard¬ 
less  of  age  or  service  or  that  an  employee 
who  has  attained  age  24  is  eligible  to 
participate. 

(1)  Eligibility  To  Participate.  Section 
202  requires  generally  that  an  employee 
cannot  be  excluded  from  a  plan  on  ac¬ 
count  of  age  or  service  if  he  or  she  is  at 
least  25  years  old  and  has  had  at  least 
one  year  of  service.  However,  if  the  plan 
provides  full  and  immediate  vesting  for 
all  participants,  it  may  require  employ¬ 
ees  to  complete  three  years  of  service 
in  order  to  participate  (e.g.,  H.R.  10  or 
Keogh  Plans).  As  an  alternative,  any 
plan  which  is  maintained  exclusively  for 
employees  of  a  tax-exempt  educational 
organization  which  provides  full  and 
immediate  vesting  for  all  participants 
may  have  a  participation  requirement  of 
age  30,  with  one  year  of  service. 

In  general,  for  purposes  of  the  par¬ 
ticipation  requirements,  the  term  “year 
of  service”  means  a  12-month  period 
during  which  an  employee  has  at  least 
1,000  hours  of  service.  This  12-month 
period  is  measured  from  the  date  the 
employee  commences  employment. 
Thus,  the  employee  has  fulfilled  his  or 
'her  1,000-hour  requirement  if  he  or  she 
has  1,000  hoius  of  service  by  the  first 
anniversary  of  the  date  of  employment. 
The  employee  (if  age  25  or  older)  must 
then  be  admitted  to  the  plan  within  six 
months  of  his  or  her  first  anniversary 
date  of  employment  or  by  the  beginning 
of  the  first  plan  year  following  the  first 
anniversary  date,  whichever  occurs 
earlier.  (Of  course,  this  does  not  mean 
that  an  employee  must  be  admitted  to 
the  plan  if  he  or  she  may  lawfully  be 
excluded  for  reasons  other  than  age  or 
service.)  If  an  employee  does  not  com¬ 
plete  1,000  hoius  of  service  by  the  first 
anniversary  of  the  date  of  employment 
but  is  still  employed  on  the  first  anni¬ 
versary  date,  then  he  or  she  starts  over 
toward  meeting  the  1,000  hour  require¬ 
ment.  For  this  purpose,  a  plan  may  pro¬ 
vide  (on  a  consistent  basis)  that  the  rel¬ 
evant  12-month  period  for  starting  over 
is  either  (a)  the  year  between  the  first 
anniversary  of  employment  and  the  sec¬ 
ond  anniversary  of  employment,  or  (b> 
the  plan  year  which  begins  before  the 
first  anniversary  of  the  date  of  employ¬ 
ment. 

The  regulations  with  respect  to  the 
definition  of  the  term  “year  of  service” 
for  purposes  of  eligibility  to  participate 
are  foimd  in  §§  2530.202-1  and  2530.202- 
2,  which  introduce  the  concept  of  the 
“eligibility  computation  period”  as  the 
12-month  periods  for  determining  eligi¬ 
bility  to  participate.  A  definition  of  the 
term  “hour  of  service”  is  set  forth  in 
subpart  A  of  part  2530  (specifically,  in 
§  2530.200b-2),  along  with  other  pro¬ 
visions  pertaining  to  computing  years  of 
service.  Among  these  are  provisions  of 
§  2530.2001>-3,  which  permit  the  use  of 
equivalencies  to  determine  the  number 
of  hours  of  service  to  be  credited  to  em¬ 
ployees  in  each  computation  period.  This 
regulation  is  designed  to  enable  plans 
to  avoid  record-keeping  difficulties  as¬ 
sociated  with  the  crediting  of  hours  of 
service. 


The  Secretary  of  Labor  is  authorized 
to  prescribe  regulations  which  provide 
for  the  calculation  of  an  employee’s  pe¬ 
riod  of  participation  on  any  reasonable 
and  consistent  basis.  The  regulations 
with  respect  to  the  definition  of  the 
term  “year  of  participation”  are  found 
in  §  2530.204-1.  In  addition,  §  2530.204-2 
introduces  the  concept  of  an  “accrual 
computation  period”  for  plans  which  are 
required  to  provide  for  benefit  accrual 
on  a  yearly  basis.  Some  plans  with  cer¬ 
tain  defined  benefit  formulas/^  are  not 
■required  to  accrue  benefits  on  a  yearly 
basis;  the  rules  with  respect  to  these 
plans  are  found  in  §  2530.204-3. 

(2)  Vesting.  Section  203  requires  that 
a  plan  must  provide  full  and  immediate 
vesting  in  benefits  derived  from  employee 
contributions.  With  respect  to  an  em¬ 
ployee’s  accrued  benefit  derived  from 
employer  contributions,  a  plan  (unless  it 
is  a  class-year  plan)  must  generally  meet 
one  of  thre^  alternative  minimiun  vest¬ 
ing  standards,  which  are  expressed  in 
terms  of  the  percentage  of  the  employee’s 
accrued  benefit  which  must  be  vested  at 
specified  points  in  the  employee’s  career. 
The  provisions^  of  a  plan  governing  an 
employee’s  vested  percentage  at  specified 
points  in  the  employee’s  career  are  com¬ 
monly  referred  to  as  the  plan’s  “vesting 
schedule”.  Clenerally,  all  of  an  employee’s 
years  of  service  with  an  employer  (in¬ 
cluding  pre-participation  years  of  serv¬ 
ice,  and  years  of  service  performed  be¬ 
fore  the  effective  date  of  the  Act)  are  to 
be  taken  into  account  for  purposes  of 
determining  his  or  her  place  on  the  vest¬ 
ing  schedule.  However,  the  plan  may  ig¬ 
nore  certain  periods;  for  example,  periods 
for  which  the  employee  declined  to  make 
mandatory  contributions  to  the  plan  or 
periods  for  which  the  employer  did  not 
maintain  the  plan  or  a  predecessor  plan, 
as  defined  in  Treasury  regulations.  Gen¬ 
erally,  the  plan  may  also  ignore  service 
performed  before  age  22;  however,  if  a 
plan  elects  to  use  the  “Rule  of  45”  as  a 
vesting  schedule,  service  before  age  22 
may  be  ignored  only  if  the  employee  was 
not  a  participant  in  the  plan  for  the 
years  before  age  22.  Service  performed 
prior  to  January  1,  1971  may  also  be  ig¬ 
nored  by  the  plan,  unless  (and  until)  the 
employee  has  at  least  3  years  of  service 
after  December  31,  1970.  In  addition,  if 
the  employee  has  had  a  “l-year  break  in 
service”,  service  performed  prior  to  the 
break  may  be  ignored  to  the  extent  per¬ 
mitted  under  the  “break  in  service”  rules 
of  section  203(b)  (3) . 

All  of  the  vesting  schedules  and  the 
rules  governing  service  which  must  be 
taken  into  account  in  determining  an 
employee’s  place  on  the  plan’s  vesting 
schedules  are  expressed  in  terms  of 
“years  of  service.”  Years  of  service  for 
purposes  of  vesting  are  not  necessarily 
the  same  as  years  of  service  for  purposes 
of  eligibility  to  participate  in  the  plan, 
and  §§  2530.203-1  and  2530.203-2  of  these 
regulations  introduce  the  concept  of  a 
“vesting  computation  period”  for  deter¬ 
mining  the  12-month  period  which  must 
be  taken  into  account  as  a  year  of  service 
for  vesting  purposes.  The  vesting  compu¬ 
tation  period  will  a*lso  be  used  for  other 


purposes,  such  as  calculating  breaks  in 
service,  with  some  exceptions. 

(3)  Accrual  of  Benefits.  Section  204 
requires  plans  other  than  defined  benefit 
plans  to  make  a  separate  accounting  for 
each  employee’s  accrued  benefit.  A  de¬ 
fined  benefit  plan  is  required  to  satisfy 
one  of  three  accrued  benefit  tests  (which 
limit  the  extent  to  which  a  plan  may 
“back-load”  benefit  accrual — i.e.,  the  ex¬ 
tent  to  which  a  plan  may  increase  the 
rate  of  benefit  accrual  in  the  latter  years 
of  a  participant’s  career). 

Section-by-Section  Analysis 

§§  2530.200a-l.  25ZQ.200a-2,  and  2520.- 
200a-3.  These  sections  deal  with  the  in¬ 
terrelationship  of  the  minimiun  stand¬ 
ards  provisions  of  Title  I  of  the  Act  and 
regulations  prescribed  thereunder  with 
those  of  the  Code.  They  have  not^been 
substantively  modified  from  the  tempo¬ 
rary  regulations. 

§  2530.200b-l.  Paragraph  (a)  of 
S  2530.200b-l  describes  ttie  relationship 
between  the  various  computation  periods 
established  pursuant  to  sections  202,  203 
and  204  of  the  Act  and  sections  410  and 
411  of  the  Code  (see  Framework  and 
Basic  Standards  of  Part  2  of  Title  I  of 
the  Act  above).  Paragraph  (b)  states 
rules  generally  applicable  to  all  computa¬ 
tion  periods.  This  section  does  not,  how¬ 
ever,  establish  rules  governing  each  type 
of  computation  period.  Those  rules  are 
stated  princii>ally  in  §§  2530.202-2,  2530.- 
203-2  and  2530.204-2. 

In  general,  years  of  service,  years  of 
participation  and  1-year  breaks  in  serv¬ 
ice  are  determined  on  the  basis  of  the 
number  of  hours  credited  to  an  employee 
during  an  applicable  computation  pe¬ 
riod.  There  are  three  basic  types  of  com¬ 
putation  periods:  (1)  the  eligibility  com¬ 
putation  period,  used  to  determine  eligi¬ 
bility  to  participate  in  the  plan  (and,  if 
a  plan  so  provides,  deferral  of  benefit 
accrual  for  two  years) ;  (2)  the  vesting 
computation  period  used  to  determine 
the  employee’s  place  on  the  vesting 
schedule  and,  with  certain  exceptions,  to 
determine  a  break  in  service;  and  (3)  the 
accrual  computation  period  used  to  de¬ 
termine  whether  an  employee,  once  a 
participant  in  a  defined  benefit  plan,  will 
accrue  full,  partial  or  no  retirement 
benefits  for  the  period. 

The  eligibility  computation  period  and 
the  vesting  computation  period  are  gen¬ 
erally  12-conseeutive-month  periods. 
'The  accrual  computation  period  is  usu¬ 
ally  a  12-consecutive-month  period,  but 
special  rules  are  provided  for  shorter 
periods  resulting  from  plan  amendments 
changing  the  accrual  computation  pe¬ 
riod.  Plans  which  provide  for  benefit  ac¬ 
crual  on  the  basis  of  an  employee’s  total 
service  under  the  plan  are  not  required 
to  use  12-consecutive-month  accrual 
computation  periods  if  the  plan  can  show 
that,  under  the  benefit  accrual  method 
used,  one  of  the  minimum  benefit  ac¬ 
crual  rules  will  be  met  imder  all  circum¬ 
stances  (see  §  2530.204-3) . 

Under  the  minimum  standards  provi¬ 
sions,  an  employee  who  completes  1,000 
hours  of  service  during  an  applicable 
computation  period  must  generally  be 
credited  with  a  year  of  service  for  vest- 
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Ing  and  a  year  of  service  for  eligibility 
to  participate  in  the  plan.  Under  a  plan 
adiich  determines  benefit  accrual  on  the 
basis  of  computation  periods,  the  number 
of  hours  of  service  required  for  full  ac¬ 
crual  of  benefits  in  ea<^  accrual  compu¬ 
tation  period  may  be  established  by  the 
plan,  but  an  employee  who  completes 
1,000  or  more  hours  of  service  during  an 
accrual  computation  period  must  be 
given  at  least  a  ratable  porticm  of  the  full 
accrual.  Employment  in  service  covered 
by  a  defined  benefit  plan  for  the  full 
computation  period  is  not  required  for 
obtaining  credit  for  that  period;  a  year’s 
credit  is  to  be  determined  solely  on  the 
basis  of  the  number  of  hours  of  service 
completed  dming  the  applicable  compu¬ 
tation  period. 

A  plan  may  designate  any  12-consecu- 
tive-month  period  as  the  vesting  cc*npu- 
tation  period.  Similarly,  a  plan  which 
uses  an  accrual  computation  period  as  a 
basis  for  determining  benefit  accrual  may 
desingate  any  12-consecutive-month  pe¬ 
riod  as  the  accrual  ccanputation  period. 
These  periods  are  not  required  to  coin¬ 
cide  with  the  plan  year,  which  is  de¬ 
fined  under  section  3(39)  of  the  Act  as 
the  year  on  which  the  records  of  the 
plan  are  kept.  Part  2530  permits  a  wide 
degree  of  latitude  in  a  plan’s  choice  of 
12-month  periods  to  serve  as  computation 
periods  in  order  to  provide  for  flexibility 
in  plan  design.  As  a  result,  a  plan  may 
designate  one  12 -month  peri(^  as  the 
vesting  computation  period  and  the  same 
or  a  different  12-month  period  as  the 
accrual  computation  period.  However, 
plans  may  find  it  advantageous,  in  order 
to  simplify  recordkeeping,  to  designate 
the  plan  year  as  both  the  vesting  and  ac¬ 
crual  computation  period.  This  approach 
would  allow  all  recordkeeping  to  be  on 
(me  period  unless  the  plan  has  a  mini¬ 
mum  service  requirement  for  eligibility 
to  participate,  in  which  case  the  eligibil¬ 
ity  computation  pericxl  must,  under  sec¬ 
tion  202(a)  (3)  (A)  of  the  Act,  begin  with 
the  date  on  which  an  employee’s  employ¬ 
ment  commenced.  A  plan  may,  however, 
determine  years  of  service  for  purposes  of 
eligibility  to  participate,  after  an  employ¬ 
ee’s  initial  eligibility  computation  period, 
on  the  basis  of  the  plan  year.  Of  course, 
a  plan  may  also  designate  all  three  com¬ 
putation  periods  (eligibility,  vesting  and 
accrual)  to  be  the  12-consecutive-month 
periods  which  begin  with  the  employ¬ 
ment  commencement  date  and  anniver¬ 
saries  thereof.  This  approach,  however, 
probably  will  not  serve  the  recordkeep¬ 
ing  needs  of  most  plans. 

Paragraph  (a)  of  ?  2530.200b-l  has 
been  revlsM  fear  purposes  of  clarity.  In 
addition,  references  to  the  ^uivalencies 
permitted  uncler  5  2530.200b-3  and  to  the 
elapsed  time  method  of  crediting  serv¬ 
ice  permitted  under  §  2530.200b-9  have 
been  added. 

In  paragraph  (b)  of  §  2530.200b-l,  lan¬ 
guage  has  bMn  added  to  make  it  clear 
that,  although  employment  on  the  last 
day  of  a  computation  period  is  not  de¬ 
terminative  of  whether  an  employee  re¬ 
ceives  credit  for  a  year  <jf  service  or  par¬ 
tial  year  of  participation  for  the  (x>m- 
putatlon  period,  a  plan  may  under  cer¬ 


tain  circumstan<^es  provide  that  certain 
consequences  result  from  an  employee’s 
failure  to  be  employed  cm  a  particular 
date.  Specifically,  the  regulation  states 
that  an  individual  account  plan  (such  as 
a  profit-idiaring  plan)  is  not  subject  to 
certain  accrual  requirements  set  forth  in 
the  minimum  standards  provisions  of  the 
Act  and  the  Code  and,  therefore,  may 
provide  that  a  former  plan  participant 
who  has  separated  from  service  before, 
e.g.,  the  date  on  which  employer  con¬ 
tributions  are  allocated  among  partici¬ 
pants’  accounts  does  not  share  in  su(di 
allocation.  ’This  rule  is  implicit  in  the  ac¬ 
crual  provisions  of  the  Act  and  the  Code, 
and  was  stated  earlier  in  ETR  2000.  It 
has  been  made  explicit  in  the  final  ver- 
si<Mi  of  S  2530.200b-l<b) . 

Paragraph  (b)  (1)  of  §  2530.200b-l  as 
it  appeared  in  the  temporary  regulations 
has  been  eliminated.  Paragraph  (b)(1) 
would  have  required  that  where  alterna¬ 
tive  computation  periods  are  permitted 
under  the  Act  and  under  Subpart  B  of 
Part  2530,  the  selected  alternative  be  set 
forth  in  the  plan  documents.  In  order  to 
draft  a  plan  which  meets  the  minimum 
standards  provisions,  it  will  generally  be 
necessary  to  state  all  computation  pe- 
ricxls  used  by  the  plan,  not  merely  those 
ch(xsen  as  alternatives. 

Section  2530.200b-2.  An  hour  of  service 
is  the  basic  unit  of  service  which  must  be 
credited  to  an  employee  under  the  mini¬ 
mum  standards  pro^ions  in  determin¬ 
ing  whetiier  the  employee  is  entitled  to  a 
year  of  service  or  partial  year  of  partici¬ 
pation,  or  incurs  a  1-year  break  in  serv¬ 
ice,  tn  an  applicable  computation  period. 
In  $  2530.2006-2,  a  definition  of  “hour  of 
service’’  is  set  forth  (paragraph  (a) ) ,  to¬ 
gether  with  rules  for^  determining  the 
number  of  hours  of  s^ice  which  must 
be  credited  to  an  employee  on  account  of 
certain  periods  during  which  the  em¬ 
ployee  is  not  engraged  in  the  performance 
of  duties  (paragraph  (b) ) ,  rules  for  de¬ 
termining  to  which  computation  pericxl 
hours  of  service  must  be  credited  (para¬ 
graph  (c) ) ,  and  other  matters. 

Under  the  definition  of  the  term  “hour 
of  service’’  set  forth  in  |  2530.200b-2(a), 
three  categories  of  hours  must  be  cred¬ 
ited  to  an  employee:  (1)  hours  for  which 
theem(doyee  is  paid  for  the  performance 
of  duties,  (2)  hours  for  which  back  pay 
is  awarded,  and  (3)  hours  for  which  an 
employee  is  paid  on  account  of  a  period 
during  which  no  duties  are  performed 
due  to  vacation,  holiday.  Illness,  incapac¬ 
ity,  layoff,  jury  duty,  military  service  or 
leave  of  absence. 'Such  hours  must  be 
credited  to  an  employee  regardless  of 
whether  contributions  are  required  to  be 
made  to  the  plan  on  account  of  such 
hours  or  whether  such  contributions, 
even  though  required,  have  not  in  fact 
been  made. 

The  treatment  of  the  third  category  of 
hours  des(nibed  above — hours  for  which 
an  employee  is  paid  even  though  no 
duties  are  performed — is  different  under 
the  final  regulations  than  imder  the 
temporary  regulations.  Under  the  tem¬ 
porary  regulations,  these  hours  were 
required  to  be  credited  to  an  em¬ 


ployee  solely  for  the  purpose  of  determin¬ 
ing  whether  the  employee  immrred  a  1- 
year  break  in  service  in  a  particular  com¬ 
putation  period.  Some  comments  ob¬ 
jected  to  crediting  such  hours  for  pur¬ 
poses  of  breaks  in  service  on  the  grounds 
that  they  are  improductive.  Comments 
also  pointed  out  that  crediting  these 
hours  creates  administrative  problems, 
particularly  for  multiemployer  plans 
which  receive  from  employers  cmly  rec¬ 
ords  of  hours  for  which  contributions  are 
made  to  such  plans.  Other  comments 
took  the  opposite  view,  urging  that  hours 
in  the  third  category  described  above  be 
credited  for  all  purposes,  citing  the  ex¬ 
pansive  viea'  of  the  term  “service”  adopt¬ 
ed  in  cases  such  as  Social  Security  Board 
V.  Nierotko.  329  U.S.  359  (1945).  Still 
other  comments  suggested  that  hours  of 
service  should  be  credited  for  peilods 
during  which  no  duties  are  performed  by 
reason  of,  e.g.,  sickness  or  vacation,  re¬ 
gardless  of  whether  compensation  is  paid 
for  such  periods. 

The  approach  taken  in  §  253(>.200b-2 
(a)(3),  which  was  announced  in  ETR 
2001,  requires  that  hours  of  service  be 
credited  for  all  purposes  for  periods  dur¬ 
ing  which  no  duties  are  performed  due  to 
vacation,  holiday,  illness,  incapacity, 
severance  or  layoff.  This  apiproach  is  con¬ 
sistent  with  the  view  that  the  term  “serv¬ 
ice”  includes  “not  only  work  actually 
done,  but  the  entire  employer-employee 
relationship  for  which  compensation  is 
paid,”  Nierotko,  supra,  at  365-366.  The 
final  regulation  does  not;  however,  re¬ 
quire  crediting  of  hours  of  service  for 
periods  which  are  not  compensated. 

In  order  to  ease  administrative  diflB- 
culties  associated  with  crediting  hours  of 
service  for  pericxls  during  which  no  duties 
are  performed,  S  2530.200b-3  permits  cer¬ 
tain  equivalencies  to  be  used  in  calculat¬ 
ing  ttie  nmnber  of  hours  of  service  to  be 
credited  to  employees  in  computation  pe- 
ri(xls — in  particular,  equivalencies  which 
enable  a  plan  to  determine  hours  of  serv¬ 
ice  on  the  basis  of  working  time  or  c(»n- 
pensation. 

In  addition,  the  final  regulation  limits 
the  number  of  hours  of  service  which 
must  be  credited  on  accoimt  of  any 
single,  continuous  peri(xi  during  which 
no  duties  are  performed  to  501,  the  num¬ 
ber  of  hours  of  service  generally  neces¬ 
sary  to  avoid  a  1-year  break  in  service 
in  a  computation  period.  Further,  an  em¬ 
ployee  is  not  required  to  be  credited  with 
hours  of  service  as^  result  of  payments 
from  a  plan  maintained  solely  to  comply 
with  applicable  workmen’s  compensation, 
imemplosment  compensation  or  disabil¬ 
ity  insurance  laws.  Hours  of  service  are 
al^  not  required  to  be  credited  for  pay¬ 
ments  which  reimburse  an  employee 
solely  for  medical  or  medically  related 
expenses  inemred,  since  such  payments 
do  not  compensate  the  employee  for 
hours  of  working  time  lost  by  the  em¬ 
ployee  for  medical  reasons. 

Under  §  2530.20()b-2(a)  (3),  termina¬ 
tion  of  the  employment  relationship  does 
not  necessarily  end  crediting  of  hours 
of  service.  Thus,  a  disabled  employee 
who,  although  terminated  from  emi^oy- 
ment,  continues  to  receive  payments  for 
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his  disability  must  continue  to  receive 
credit  for  hours  of  service  imtil  the  501- 
hour  maximum  is  reached. 

It  is  intended  that  the  term  “incapac¬ 
ity”  used  in  §  2530.200b-2(a)  (3)  and 
elsewhere  in  Part  2530  include  both  the 
conventional  notion  of  “disability”  and 
other  conditions,  such  as  pregnancy, 
which  prevent  an  Mnployee  from  per¬ 
forming  duties. 

Paragraph  (b)  of  §  2530.200b-2  sets 
forth  a  special  rule  for  determining 
hours  of  service  for  reasons  other  than 
the  performance  of  duties.  Paragp'aph 
(b)  corresponds  roughly  to  §  2530.200b- 
2(b)(2)  of  the  temporary  regulations. 
The  approach  taken  in  the  final  regu¬ 
lation,  however,  differs  from  that  of  the 
temporary  regulations.  Under  the  tem¬ 
porary  regulations,  the  number  of  hours 
of  service  credited  for  a  paid  period 
during  which  no  duties  were  performed 
was  determined  by  dividing  the  amoimt 
of  the  pasTnent  by  the  lesser  of  the  em¬ 
ployee’s  most  recent  hourly  rate  of  com¬ 
pensation  or  the  average  crediting  an 
employee  with  less  than  the  number  of 
working  hours  in  a  period  during  which 
the  employee  was  compensated  at  less 
than  the  employee’s  normal  rate.  For 
example,  where  an  employee  receives 
disability  payments  equal  to  80  percent 
of  his  normal  wages,  the  employee  would 
receive  credit  for  only  80  percent  of  the 
niunber  of  working  hours  in  the  period 
covered  by  the  payment.  Other  com¬ 
ments  pointed  out  that  by  requiring 
hours  of  service  to  be  calculated  on  the 
basis  of  the  average  hourly  rate  of  com¬ 
pensation  of  an  employee  for  the  most 
recent  computation  period  in  which  the 
employee  completed  more  than  500 
hours  of  service,  the  rule  could  result, 
in  years  when  wages  are  rising,  in  the 
crediting  of  more  horn's  of  service  than 
the  niunber  of  working  hours  in  the  pe¬ 
riod  during  which  no  duties  are  per¬ 
formed. 

Under  §  2530.200b-2(b)  (1)  of  the  final 
regulations,  payments  for  periods  during 
which  no  duties  are  performed  are 
grouped  in  two  categories:  payments 
which  are  calculated  on  the  basis  of, 
units  of  time,  such  as  hours,  days,  weeks 
or  months,  and  payments  which  are  not 
so  calculated.  For  example,  a  payment 
based  on  an  employee’s  normal  wages, 
or  a  percentage  of  his  normal  wages, 
for  p,  period  of  Illness  is  calculated  on  the 
basis  of  the  units  of  time  in  such  period. 
By  contrast,  a  lump-sum  disability  pay¬ 
ment  compensating  an  employee  for  in¬ 
capacity,  determined  on  the  basis  of  a 
schedule  of  injuries,  is  not  calculated 
on  the  basis  of  units  of  time. 

The  number  of  hours  of  service  cred¬ 
ited  for  a  payment  calculated  on  the 
basis  of  units  of  time  is  the  number  of 
regularly  scheduled  working  hours  in¬ 
cluded  in  the  imits  of  time  on  the  basis 
of  which  the  payment  is  calculated.  If 
an  employee  has  no  regular  work  sched¬ 
ule,  a  plan  may  provide  for  such  calcu¬ 
lation  on  any  basis  which  reflects  the 
average  hours  worked  by  the_employee 
over  representative  periods  of  time,  or 
may  use  a  40-hour  workweek  or  8-hour 


workday  as  a  basis  for  such  calculation 
regardless  of  whether  the  employee  aver¬ 
ages  a  greater  or  a  lesser  number  of 
hours  per  week  or  per  day,  as  the  case 
may  be.  The  basis  chosen  by  the  plan 
must  be  applied  consistently  with  re¬ 
spect  to  all  employees  within  the  same 
reasonably  defined  job  classification. 

A  payment  which  is  not  calculated  on 
the  basis  of  units  of  time  is  treated  in  a 
manner  similar  to  that  in  which  pay¬ 
ments  for  reasons  other  than  the  per¬ 
formance  of  duties  were  treated  under 
the  temporary  regfulations:  the  amount 
of  the  payment  is  divided  by  an  hourly 
rate.  For  an  employee  paid  on  an  hourly 
basis,  the  employee’s  most  recent  hourly 
rate  is  used  to  avoid  the  over-counting 
of  hours  that  would  be  caused  by  requir¬ 
ing  the  use  of  an  average  hourly  rate 
whenever  that  rate  was  lower  than  the 
most  recent  rate.  For  an  employee  not 
paid  on  an  hourly  basis,  but  on  the  basis 
of  a  fixed  rate  for  specified  periods  of 
time,  such  as  days,  weeks  or  months 
(e.g.,  a  monthly  salary) ,  the  hourly  rate 
is  determined  by  dividing  the  employee’s 
most  recent  rate  of  compensation  by  the 
number  of  hours  regularly  scheduled  for 
the  performance  of  duties  during  the  pe¬ 
riod  used  as  a  basis  for  such  rate.  If  the 
employee  has  no  regular  work  schedule, 
the  hourly  rate  may  be  calculated  on  the 
basis  of  an  average  of  hours  worked,  or 
on  the  basis  of  a  40 -hour  workweek  or 
an  8-hour  workday.  If  an  employee  is  not 
paid  on  the  basis  of  a  fixed  rate  for  a 
specified  period  of  tinle  (e.g.,  a  commis¬ 
sion  salesman),  the  plan  may  use  the 
lowest  hoiu'ly  rate  of  compensation  pay¬ 
able  to  an  employee  in  the  same  job 
classification  as  the  employee  or  the 
minimum  wage  prescribed  under  the 
Fair  Labor  Standards  Act  of  1938,  as 
amended. 

An  additional  limiting  rule  is  applica¬ 
ble  to  both  payments  calculated  on  the 
basis  of  units  of  time  and  payments  not 
so  calculated;  The  number  of  hours  of 
service  that  must  be  credited  need  not 
exceed  the  number  of  hours  regularly 
scheduled  for  the  performance  of  duties 
during  the  period  for  which  the  payment 
is  made. 

Paragraph  (c)  of  §  2530.200b-2  sets 
Jorth  rules  relating  to  the  crediting  of 
hours  of  service  to  computation  periods. 
The  material  in  this  paragraph  was  in¬ 
cluded  in  paragraphs  (a)  (1) ,  (a)  (2)  and 
(b)  (1)  of  §  2530.200b-2  of  the  temporary 
regulations.  Under  the  final  regulation, 
hours  of  service  credited  for  the  perform¬ 
ance  of  duties  are  credited  to  the  compu¬ 
tation  period  in  which  the  duties  are 
performed.  Hours  of  service  credited  as 
the  result  of  a  back-pay  award  or 
agreement  are  credited  to  the  computa¬ 
tion  period  to  which  the  award  or  agree¬ 
ment  pertains.  Hours  of  service  credited 
for  a  payment,  on  account  of  a  period 
during  which  no  duties  are  performed 
due  to  vacation,  holiday,  illness,  etc.,  are 
credited  as  follows.  Hours  of  service  cred¬ 
ited  for  a  payment  calculated  on  the 
basis  of  units  of  time  must  be  credited  to 
the  computation  period  or  computation 


periods  in  which  the  period  during  which 
no  duties  are  performed  occurs,  begin¬ 
ning  with  the  first  unit  of  time  to  which 
the  payment  relates.  Hours  of  service 
credited  for  a  payment  not  calculated  on 
the  basis  of  units  of  time  must  be  cred¬ 
ited  to  the  computation  period  in  which 
a  period  of  time  when  no  duties  are  per¬ 
formed  occurs,  or  if  the  period  of  non¬ 
performance  of  duties  extends  beyond 
one  computation  period,  such  hours  of 
service  must  be  allocated  to  not  more 
than  the  first  two  such  computation  pe¬ 
riods,  on  any  reasonable  basis  which  is 
consistently  applied.  For  example,  if  an 
employee  receives  a  lump  sum  payment 
resulting  in  the  crediting  of  501  hours  of 
service  for  a  long-term  disability  which 
incapacitates  the  employee  for  a  period 
of  several  years,  aU  501  hours  must  be 
allocated  to  the  first  two  computation 
periods  diuring  which  the  employee  is 
disabled.  The  plan  may  not  allocate  any 
part  of  the  501  hours  to  later  computa¬ 
tion  periods  during  which  the  employee 
is  disabled. 

A  new  rule  is  provided  in  §  2530.200b- 
2(c)  (4)  to  ease  certain  administrative 
problems  in  connection  with  payments 
for  periods  which  overlap  two  computa¬ 
tion  periods.  Comments  on  the  temporary 
regulations  indicated  that  when  an  em¬ 
ployer’s  payroll  period  overlaps  two  com¬ 
putation  periods,  the  employer’s  payroll 
records  might  not  indicate  to  which  com¬ 
putation  period  hours  of  service  credita¬ 
ble  for  the  payroll  period  are  to  be  al¬ 
located.  In  this  situation,  to  require  a 
determination  to  be  made  as  to  the  num¬ 
ber  of  hours  of  service  to  be  credited  to 
either  payroll  period  for  each  employee 
would  create  a  difiBcult  administrative 
burden  for  the  plan.  Accordingly,  para¬ 
graph  (c)  (4)  permits  a  plan  to  credit  all 
hours  of  service  for  a  period  of  no  more 
than  31  days  which  extends  beyond  one 
computation  period  either  to  the  first  or 
to  the  second  computation  period  on  a 
consistent  basis.  Ibe  31-day  limitation 
reflects  the  fact  that  few  employers  use 
payroll  periods  extending  beyond  a 
month  and  minimizes  distortion  of  an 
employee’s  credit  for  hours  of  service. 

§  2530.200b-3.  This  section  prescribes 
methods  by  which  service  to  be  credited 
to  employees  may  be  determined.  Para¬ 
graph  (a)  of  this  section  which  states  the 
general  rule  for  determination  of  hours 
of  service,'  has  been  revised  primarily  for 
purposes  of  clarity.  Paragraph  (b) ,  which 
corresponds  to  paragraph  (c)  of  §  2530.- 
200b-3  of  the  temporary  regulations,  has 
also  been  revised,  and  an  explicit  refer¬ 
ence  to  the  use  of  equivalencies  or 
elapsed  time  for  purposes  of  determin¬ 
ing  hours  of  service  completed  before  the 
effective  date  of  Part  2  of  Title  I  of  the 
Act  has  been  added.  Thus,  even  if  a  plan 
uses  the  basic  method  of  counting  each 
hour  worked  and  each  hour  for  which 
payment  is  made  for  each  employee  with 
respect  to  post-effective  date  service,  the 
plan  may  use  equivalencies  or  elapsed 
time  to  determine  pre-effective  date  serv¬ 
ice. 

The  primary  focus  of  the  comments  on 
§  2530.200b-3  as  it  appeared  in  the  tem- 
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pcMrary  regulations  was  tbe  need  for  a 
more  flexlUe  system  of  equivaloicles  for 
determining  hours  at  service.  The  only 
altonatlve  method  of  determining  hours 
of  service  permitted  under  the  temporary 
regulations  was  set  forth  In  paragraph 
(b)  of  i  2530.200b-3.  Use  of  that  alterna¬ 
tive  was  limited  to  situations  vAiere  de¬ 
termination  at  hours  of  service  under  the 
general  rule  would  be  virtually  Impossi¬ 
ble — ^for  employees  whose  compensation 
Is  not  determined  on  the  basis  of  certain 
amounts  of  ccmipensatlon  for  each  hour 
worked  during  a  given  period  and  whose 
hours  are  not  re<iulred  to  be  coimted  and 
recorded  under  any  other  federal  law, 
such  as  the  Fair  Labor  Standards  Act  of 
1938.  Many  of  the  comments  suggested 
that  the  Department  should  permit  the 
use  of  a  greater  variety  of  alternative 
methods  of  determining  hours  of  serv¬ 
ice  to  be  credited  to  employees,  partlcu- 
laiiy  alternatives  which  take  Into  account 
existing  recordkeeping  systems.  The 
comments  pointed  out  that  In  many  situ¬ 
ations  where  strict  coimtlng  of  hours  Is 
not  absolute  impossible,  simpler  meth¬ 
ods  of  determining  service  to  be  credited 
will  result  in  lower  administrative  costs 
for  plans. 

Accordingly,  In  ETO  2001  the  Depart¬ 
ment  announced  that  paragraph  (b)  of 
i  25S0.200b-3  of  the  temporary  regula¬ 
tions  would  be  replaced  by  provisions 
permitting  the  use  of  a  numb^  of  equi¬ 
valencies  designed  to  accommodate  use 
of  a  wide  variety  of  recordkeeping  sys¬ 
tems  as  a  basis  for  determining  hours  of 
service  to  be  credited  imder  pension 
plans.  The  eqiiivalencles  have  been  struc¬ 
tured  so  as  to  ensure  that  Inaccuracies 
resiilting  fitxn  their  use  will  generally 
woilt  in  favor  of  employees. 

Paragraph  (c)  of  §  2530.200b-3  sets 
forth  general  rules  applicable  to  the  use 
of  the  equivalencies  described  in  the 
three  subsequent  paragrai^.  Any  equiv¬ 
alency  used  by  a  plan  must  be  set  forth 
In  the  document  under  which  the  plan 
is  maintained.  A  plan  nmy  use  different 
methods  of  crediting  service.  Including 
the  general  method  of  counting  each 
hour  required  to  be  credited  under 
§  2530.200b-2,  the  equivalencies,  and 
elapsed  time,  for  different  classifications 
of  employees  or  for  different  purposes. 
For  example,  a  plan  may  use  the  general 
method  of  counting  each  hour  for  pur¬ 
poses  of  participation  but  an  equivalency 
based  on  earnings  permitted  under 
§  2530.200b-3(f )  for  purposes  of  vesting 
and  benefit  accrual.  A  separate  classifica¬ 
tion  of  employed  may  be  created  which 
includes  only  part-time  employees,~T>ro- 
vided  that  the  classification  is  reasonable. 
In  keeping  with  the  general  proposition 
that  Part  2530  does  not  modify  or  impair 
requirements  imposed  by,  among  other 
provisions,  section  401  (a)  (4)  of  the  Code, 
relating  to  prohibited  discrimination, 
§  2530.200b-3  contains  a  notice  that  use 
of  a  particular  combination  of  methods 
of  crediting  service  might  result  in  dis¬ 
crimination  pnrfilbfted  by  section  401  (a) 
(4)  of  the  Code. 

Paragraph  (d)  sets  forth  equivalencies 
which  enable  a  plan  to  credit  service  on 


the  basts  of  working  tfane.  Dhder  one 
such  equivalency,  a  plan  may  credit  an 
employe  with  only  those  hours  actually 
worked.  The  emi^oyee  must  then  be  cred¬ 
ited  with  a  year  of  service  or  at  least  a 
partial  year  erf  participation  for  benefit 
accrual  purposes  (or  both,  depending  on 
the  pmrpose  for  which  the  hours  of  credit 
are  applied) ,  if  he  or  she  is  credited  with 
870  hotms  worked  in  an  applicable  com¬ 
putation  period,  and  the  employee  may 
not  incur  a  one-year  break  in  service  if 
credited  wlUi  more  than  435  hours 
worked.  The  difference  between  the 
standante  for  determining  a  year  of  serv¬ 
ice  or  partial  year  of  participation  and  a 
wie-year  break  in  service  under  the  Act 
and  the  corresponding  standards  under 
the  equivalencies  represents  a  premium 
deslgxwd  to  compensate  for  omitting  the 
hours  of  service  which  would  be  cred¬ 
ited  to  an  employee  under  §  2530.200b-2 
(a)(8) — ^l.e-,  hours  credited  for  periods 
during  which  no  duties  are  performed 
due  to  vacation,  holiday,  illness,  etc. 

Also  permitted  under  paragraph  (d) 
is  an  equivalency  under  which  an  em¬ 
ployee  is  credited  only  with  regular  time 
hours,  l.e.,  hours  worked  excluding  over¬ 
time  hoinrs.  Tinder  this  equivalency,  the 
statutory  minimum  standards  are  re¬ 
duced  by  an  even  larger  amount  In  order 
to  reftect  the  fact  that  overtime  hours, 
as  wen  as  hours  which  would  be  credited 
for  periods  of  absence  under  the  basic 
.  method,  are  not  credited.  Tinder  a  plan 
using  the  equivalency  based  on  regular 
time  hoTirs,  an  employee  must  be  credited 
with  a  year  of  service  or  at  least  a  par¬ 
tial  year  of  participation  if  credited  with 
750  regular  time  hours,  and  may  not  in¬ 
cur  a  break  in  service  if  credited  with 
more  than  375  regular  time  hours. 

Paragraph  (e)  sets  forth  equivalencies 
based  on  periods  of  employment.  These 
equivalencies  are  designed  primarily  to 
enable  a  plan  to  use  a  recordkeeping  sys¬ 
tem  geared  to  an  employer’s  payroll  pe¬ 
riods  or  other  period  on  the  basis  of 
which  pay  records  are  maintained.  Each 
equivalency  requires  that  an  employee  be 
credited  with  a  specified  number  of  hours 
of  service  for  each  period  of  employment 
for  which  the  employee  would  be  credited 
with  at  least  an  hour  of  service  imder 
the  basic  method  of  counting  each  hour 
of  service.  The  periods  of  employment  on 
which  the  equivalencies  are  based  are 
days,  weeks,  semi-monthly  pasuoll  pe¬ 
riods,  months  and  thifts.  Each  of  these 
equivalencies,  other  than  the  equivalency 
based  on  shifts,  requires  that  an  em¬ 
ployee  who  receives  credit  for  the  period 
must  be  credited  with  a  larger  than  nor¬ 
mal  number  of  hours  of  service  for  the 
period,  in  order  to  account  for  the  pos.si- 
bility  that  an  employee  may  work  long 
hours  in  any  particular  period.  Tinder  the 
equivalency  based  on  days  of  employ¬ 
ment,  10  hours  of  sen’ice  must  be  cred¬ 
ited  for  each  day  of  employment;  un¬ 
der  the  equivalency  based  on  semi¬ 
monthly  payroll  periods,  95  hours  for 
each  such  period;  under  the  equivalency 
based  on  months,  190  hours  for  each 
month. 


In  the  case  of  shifts,  a  plan  is  required 
to  credit  only  the  number  of  hours  that 
are  included  in  a  ditft,  and  the  tknes 
of  the  begtambig  and^end  of  each  shift 
used  as  a  basis  for  crediting  service  must 
be  set  forth  in  a  document  referred  to  in 
the  plan.  Under  the  equivalency  based 
on  shifts,  an  emidoyee  must  be  credited 
with  a  shift  if  he  or  she  works  one  hour 
in  the  shift.  Therefore,  if  an  employee, 
after  completing  one  shift,  performs  an 
hour  of  service  during  the  following 
shift,  the  employee  must  be  credited  with 
the  number  of  hours  in  two  full  shifts. 

Paragraph  (e)(4)  contains  a  special 
rule  under  the  equivalencies  based  on  pe¬ 
riods  of  employment  for  payments  de¬ 
scribed  in  §  2530.200b-2(b)  (2)— l.e.,  pay¬ 
ments  which  result  in  the  crediting  of 
hours  of  service  for  periods  during  which 
no  duties  are  performed  due  to  vacation, 
holiday,  illness,  etc.,  but  which  are  not 
calculated  on  the  basis  of  tmits  of  time. 
Under  the  special  rule,  hours  of  service 
resulting  from  such  pajmients  are  deter¬ 
mined  in  the  same  manner  as  under  the 
general  rule  set  forth  in  S  2530.200b-2 
(b) .  Thus,  hours  credited  for  such  a  pay¬ 
ment  are  determined  by  dividing  the 
amount  of  the  payment  by  an  hourly 
rate,  which  is  calculated  as  provided  in 
i  2530.200b-2(b).  The  exceptional  treat¬ 
ment  of  these  payments  under  the  equiv¬ 
alencies  based  on  periods  of  employ¬ 
ment  is  designed  to  avoid  an  elaborate 
and  unnecessary  set  of  rules  prescribing 
the  manner  in  which  hours  resulting 
from  such  payments  would  be  allocated 
to  periods  of  employment  during  an  em¬ 
ployee’s  absence  from  employment. 

A  plan  may  combine  an  equivalency 
based  on  periods  of  employment  (i.e., 
days,  weeks,  semi-monthly  payroll  pe¬ 
riods,  months  or  shifts)  with  an  eqixiva- 
lency  based  on  working  time  (i.e.,  hours 
worked  or  regular  time  hours).  In  such 
case,  the  plan  must  credit  an  employee 
with  the  same  number  of  hours  worked 
or  regular  time  hours  as  the  number  of 
hours  of  service  which  would  be  credited 
under  the  equivalencies  based  on  periods 
of  employment,  for  each  period  of  em¬ 
ployment  in  which  the  employee  per¬ 
forms  at  least  one  hour  worked  or  at 
least  one  regular  time  hour.  As  under  the 
equivalencies  based  oh  working  time,  870 
hours  worked  and  150  regular  time  hours 
are  treated  as  equivalent  to  1000  hours  of 
service,  and  435  hours  worked  and  375 
regular  time  hours  are  treated  as  equiva¬ 
lent  to  500  hours  of  service. 

Paragraph  (f)  permits  the  use  of  two 
equivalencies  based  on  earnings  for  de¬ 
termining  service  to  be  credited  to  em¬ 
ployees:  an  equivalency  for  hourly  em¬ 
ployees  and  an  equivalency  for  non- 
hourly  employees.  Under  the  equivalency 
for  hourly  employees,  an  hourly  employee 
-is  credited  with  the  number"  of  Tioiurs 
equal  to  the  employee’s  total  earnings  for 
a  computation  period  divided  by  the  em¬ 
ployee’s  lowest  hourly  rate  of  compensa- 
ti(m  or  his  or  her  actual  rates  of  com¬ 
pensation  during  the  computation  pe¬ 
riod.  Because  an  hourly  employee’s  total 
earnings  for  a  computation  period  will 
refiect  hours  of  overtime  performed  by 
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the  onployee  during  the  computatUm 
period,  hours  credited  under  this  equiva¬ 
lency  are  treated  in  the  same  manner  as 
under  the  equivalency  based  cm  hours 
worthed:  If  an  employee  is  credited  with 
870  hours  in  a  computation  period,  the 
employee  is  credited  with  a  year  of  serv¬ 
ice  or  at  least  a  pcu-tial  year  of  participa¬ 
tion;  if  the  employee  is  credited  with 
more  than  435  hours  in. a  computation 
period,  the  employee  does  not  incur  a 
1-year  break  in  service.  In  order  to  avoid 
the  over-counting  of  hours  that  would 
result  under  this  equivalency  where  an 
employer  pays  a  premium  rate  for  over¬ 
time  hours,  the  regulation  provides  that 
the  plan  may  adjust  for  such  hours. 

Under  the  equivalency  based  on  earn¬ 
ings  for  non-hourly  employees,  an  em¬ 
ployee  is  credited  with  the  number  of 
hours  equal  to  the  employee’s  total  earn¬ 
ings  for  the  performance  of  duties  dur¬ 
ing  the  computation  period  divided  by  an 
hourly  rate  determined  for  the  employee 
in  the  manner  described  oelow.  Since  the 
total  earnings  of  a  non-hourly  employee 
might  not  reflect  overtime,  hours  cra¬ 
fted  under  this  equivalency  are  treated 
in  the  same  manner  as  under  the  equiva¬ 
lency  based  on  regular  time  hours:  If 
an  employee  is  credited  with  750  hours 
in  a  computation  period,  the  employee  is 
credited  with  a  year  of  service  or  at  least 
a  partial  year  of  participation,  and  if  the 
employee  is  credited  with  more  than  375 
hours  in  a  computation  period,  the  em¬ 
ployee  does  not  incur  a  1-year  break  in 
service. 

For  piuposes  of  applying  the  equiva¬ 
lency  based  on  earnings  for  non-hourly 
employees,  an  hourly  rate  is  de¬ 
termined  as  follows.  In  the  case  of 
an  employee  whose  compensation  is  de¬ 
termined  on  the  basis  of  a  fixed  rate 
for  a  specifled  period  of  time  (other  than 
hours)  such  as  a  day,  week  or  month, 
the  -employee’s  hourly  rate  is  determined 
by  dividing  either  the  employee’s  lowest 
rate  or  his  or  her  actual  rates  of  compen¬ 
sation  for  such  specifled  period  by  the 
number  of  hours  regularly  scheduled  for 
the  performance  of  duties  during  that 
period.  If  the  employee  has  no  regular 
work  schedule,  the  plan  may  use  a  40- 
hour  workweek,  or  an  8-hour  workd*iy, 
or  a  reasonable  basis  which  reflects  the 
average  hours  worked  by  the  employee 
over  a  representative  period  of  time,  to 
deteimine  the  employee’s  hourly  rate, 
provided  that  the  basis  used  is  an>lled 
consistently  to  all  employees  within  the 
same  Job  classiflcatk^  reasonaUy  de¬ 
fined.  In  the  case  of  tm  employee  whose 
compensation  is  not  determine  on  the 
basis  of  a  fixed  rate  for  a  specified  period 
of  time,  the  minimum  wage  under  the 
Fair  Labor  Standards  Act  of  1938  must 

used 

5  2S30.200b-4.  Sections  202(b)  and  203 
(b)  (3)  of  the  Act  and  sections  410(a) 
(5)  and  411(a)(6)  of  the  Code  permit  a 
plan  to  disregard  certain  service  for  pur¬ 
poses  of  eligibility  to  participate  and 
vesting  under  certain  circumstances  if  an 
employee  Incurs  one  or  more  one-year 
lueaks  in  service.  The  general  approach 
set  forth  in  the  temporary  regulations  to 
the  computation  peiiods  used  for  meas¬ 


uring  one-year  breaks  in  service  has  not 
been  dhanged  In  the  final  regulations. 

The  rules  relating  to  one-year  breaks 
in  service  may  be  summarized  as  follows. 
A  one-year  break  in  service  is  defined  as 
a  12-consecutive  month  ^period  during 
which  an  employee  is  not  credited  with 
more  than  500  hours  of  service.  If  an  em¬ 
ployee  inciirs  a  one-year  break  hi  serv¬ 
ice,  years  of  service  before  such  break 
are  not  required  to  be  taken  into  account 
imtil  the  employee  completes  a  year  of 
service  upon  his  or  her  return.  In  addi¬ 
tion,  imder  a  defined  contribution  plan, 
years  of  seiwice  after  a  one-year  break 
in  service  are  not  required  to  be  taken 
into  accoimt  in  determining  arl  employ¬ 
ee’s  vested  right  to  the  accrued  benefit 
derived  from  employer  contributions 
which  accrued  before  the  break.  An  em¬ 
ployee  who  has  not  yet  acquired  any 
vested  percentage  in  an  accrued  benefit 
derived  from  employer  contributions  may 
be  subiect  to  the  so-called  “rule  of  par¬ 
ity,”  under  which  a  plan  may  provide 
that  the  employee  may  lose  cr^it  for 
purposes  of  participation  or  vesting  when 
the  «nployee  incurs  a  number  of  con¬ 
secutive  one-year  breaks  in  service  which 
equals  or  exceeds  the  number  of  years 
of  service  credited  to  the  employee  before 
the  consecutive  one-year  breaks  in  serv¬ 
ice.  Finally,  a  plan  described  in  section 
202(a)  (1)  (B)  (i)  of  the  Act  and  section 
410(a)  (1)  (B)  (i)  of  the  Code  (i.e.,  a  plan 
that  requires  three  years  of  s«wice  for 
eligibility  to  participate  in  the  plan)  may 
provide  that  an  emifioyee  who  incurs  a 
one-year  break  in  service  before  meeting 
the  eligibility  requirement  loses  all  credit 
for  service  before  the  one -year  break  in 
service. 

The  break  in  service  rules  of  the  Act 
make  it  necessary  to  prescribe  in  Part 
2530  three  basic  types  of  computation 
periods  for  purposes  of  participation  and 
for  purposes  of  vesting:  the  computation 
periods  tised  for  measuring  one-year 
breaks  in  service,  the  computation  pe¬ 
riods  used  for  measuring  completion  of 
a  year  of  service  upon  an  employee’s  re¬ 
turn  after  a  one-year  break  in  service, 
and  the  computation  periods  used  for 
measuring  years  of  service  before  con¬ 
secutive  one-year  breaks  in  service  in 
applsdng  the  “rule  of  parity.”  The  com¬ 
putation  periods  used  for  measuring 
years  of  service  before  consecutive  one- 
year  breaks  in  service  are  set  forth  in 
§§  2530.202-2  and  2530.203-2,  relating  to 
eligibility  computation  periods  and  vest¬ 
ing  computation  periods,  respectiv^y. 

The  primary  focus  of  the  comments  on 
the  one-year  break  in  service  rules  set 
forth  in  the  temporary  regulations  was 
that,  generally,  the  r^ndatlons  did  not 
permit  a  plan  to  choose  the  12-consecu¬ 
tive-month  period  to  be  used  for  meas¬ 
uring  one-year  breaks  in  service,  but  re¬ 
quired  plans  to  use  computation  periods 
established  for  other  piuposes.  S(OTe 
comments  suggested  that  a  plan  should 
be  permitted  to  establish  any  12-con- 
secutive-month  period  as  the  computa¬ 
tion  period  to  be  used  for  measuring  one- 
year  breaks  in  service.  Other  comments 
urged  that  a  plan  which  does  not  pro¬ 
vide  that  an  emplc^ee  Incurs  a  one-year 


break  in  service  unless  the  anployee 
terminates  emplosmient  with  the  em¬ 
ployer  be  permitted  to  use  a  computation 
period  beginning  on  the  date  of  termi¬ 
nation  for  measuring  one-year  breaks 
in  service. 

After  consideration  of  the  comments, 
it  was  decided  to  retain  the  general  ap¬ 
proach  of  the  temporary  regulations  to 
the  break  in  service  computation  periods. 
Particularly  for  piurposes  of  the  “rule  of 
parity”,  the  computation  periods  used 
for  measuring  one-year  breaks  in  service 
must  be  the  same  as  the  computation 
periods  used  for  measuring  years  of  serv¬ 
ice  before  the  consecutive  one -year 
breaks  in  service.  If  other  computation 
pefiods  were  allowed,  complex  rules 
would  be  necessary  to  deal  with  the 
overlap  between  pre-break  in  service 
computation  periods  and  one-year  break 
in  service  computation  periods,  or  to 
deal  with  service  between  the  end  of  the 
last  pre-break  computation  period  and 
the  beginning  o^the  computation  period 
used  for  determining  the  first  one-year 
break  in  service.  To  avoid  these  and  simi¬ 
lar  problems,  the  one-year  break  in  serv¬ 
ice  rules  require  file  use  of  computation 
periods  that  were  established  for  other 
purposes  in  measuring  one-year  breaks 
in  service. 

In  conjunction  with  changes  in 
S  2530.202-2,  relating  to  eligibility  com¬ 
putation  periods,  the  orie-year  break  in 
service  rules  have  been  revised  to  facili¬ 
tate  use  of  the  plan  year  as  the  compu¬ 
tation  period  for  all  purposes  other  than 
for  the  initial  eligibility  computation  pe¬ 
riod  (and  the  initletl  computation  period 
for  measuring  oompletion  of  a  year  in 
service  after  a  one-year  break  in  serv¬ 
ice). 

Under  §  2580.200b-4,  as  revised,  a 
plan  must  use  the  vesting  computation 
period  in  measuring  one-year  breaks  in 
service  for  pdipeses  of  vesting,  as  well  as 
in  measuring  oompletion  of  a  year  of 
service  for  vesting  after  a  one-year  break 
in  service. 

In  measuring  breaks  in  service  for  pur¬ 
poses  of  eliglbfilty  to  participate,  a  plan 
must  use  the  same  computation  period 
that  it  uses  in  measuring  years  of  serv¬ 
ice  for  eligibility  to  participate.  Simi¬ 
larly,  under  S  2630.202-2(c),  in  measur¬ 
ing  years  of  service  before  consecutive 
one-year  breaks  in  service  for  purposes  of 
eligibility  to  participate,  a  plan  must  use 
the  same  computation  period  that  it  uses 
in  measuring  years  of  service  for  eligibil¬ 
ity  to  participate. 

Under  S  2530.202-2 (a) ,  a  plan  must  use 
the  12-con8ecutive-month  period  begin¬ 
ning  on  £.  .  employee’s  employment  cewn- 
mencement  date  as  the  initial  computa¬ 
tion  period  for  measuring  years  of  serv¬ 
ice  for  eligibility  to  participate.  After 
the  initial  eligibility  computation  pe¬ 
riod,  the  plan  may  continue  to  use  eli¬ 
gibility  computation  periods  beginning 
on  anniversaries  of  the  emplosrment  com¬ 
mencement  date  in  measuring  years  of 
service  for  eligibility  to  participate,  or 
may  use  plan  years.  If  a  plan  uses  plan 
years  to  measure  years  of  service  for  eli¬ 
gibility  to  participate,  it  must  aUo  use 
plan  years  for  measuring  one-year  breaks 
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in  service  for  eligibility  to  participate, 
and  years  of  service  before  consecutive 
one-year  breaks  in  service  in  applying  the 
“rule  of  parity”  for  purposes  of  .eligibility 
to  participate. 

In  measuring  completion  of  a  year  of 
service  after  a  one-year  break  in  service 
for  eligibility,  section  202(b)  (3 >  of  the 
Act  and  section  410(a)  (5)  (C)  of  the 
Code  require  a  plan  to  use  the  same  rules 
presciibed  for  measuring  years  of  serv¬ 
ice  for  purposes  of  eligibility  to  partic¬ 
ipate  in  section  202(a)  (3)  of  the  Act  and 
section  410(a)  (3)  of  the  Code.  Accord¬ 
ingly,  para^aph  (b)  of  §  2530.20b-4  pro¬ 
vides  that  in  measming  completion  of  a 
year  of  service  upon  an  employee’s  return 
after  a  one-year  break  in  service,  a  plan 
mvist  use  the  12 -consecutive-month  pe¬ 
riod  beginning  on  the  employee’s  reem¬ 
ployment  commencement  date. 

In  the  situation  where  an  employee  re¬ 
turns  after  a  one-year  break  in  service, 
the  reemployment  commencement  date 
is  analogous  to  the  e2iployment  com¬ 
mencement  date.  The  reemployment 
commencement  date  is  defined  as  the 
first  day  on  which  an- employee  is  cred¬ 
ited  with  an  hour  of  service  for  the.  per¬ 
formance  of  duties  after  the  first  eligi¬ 
bility  computation  in  which  the  employee 
incurs  a  one-year  break  in  service  fol¬ 
lowing  an  eligibility  computation  period 
in  which  the  employee  is  credited  with 
more  than  500  hours  of  service.  Thus, 
when  an  employee  incurs  a  one-year 
break  in  service  the  employee  generally 
has  no  more  than  one  reemployment 
commencement  date,  regardless  of 
whether  the  first  one-year  break  in  serv¬ 
ice  is  followed  by  further  one-year  breaks 
in  service.  In  the  case  of  an  employee  who 
terminates  employment  covered  by  the 
plan,  the  reemployment  commencement 
date  will  generally  occur  wh«a  the  em¬ 
ployee  is  rehired.  In  the  case  of  an  em¬ 
ployee  who  continues  in  employment  cov¬ 
ered  by  the  plan  but  fails  to  be  credited 
with  more  than  500  hours  of  service  in 
an  eligibility  computation  period,  the  re¬ 
employment  commencement  date  could 
occtu*  on  the  first  day  of  the  following  el¬ 
igibility  computation  period,  i.e.,  if  the 
employee  is  credited  with  an  hour  of 
service  for  the  performance  of  duties  on 
that  day. 

The  situation  may  occur  where  an  em- 
ployee'Who  has  incurred  a  one-year  break 
in  service  for  eligibility  to  participate 
without  terminating  employment  cov¬ 
ered  under  the  plan  subsequently  ter¬ 
minates  such  employment  without  hav¬ 
ing  met  the  plan’s  requirement  of  com¬ 
pletion  of  a  year  of  service  upon  an  em¬ 
ployee’s  return  after  a  one-year  break  in 
service.  When  such  an  employee  later  re- 
tiums  to  covered  employment,  the  statu¬ 
tory  language  contemplates  that  the  em- 
l^yee  must  be  given  a  new  {H>portunity 
to  complete  a  year  of  service  in  a  12- 
consecutive-month  period  beginning  on 
the  date  of  his  or  her  return.  Accord¬ 
ingly,  an  employee  is  treated  as  having  a 
new  reemployment  c(Mnmencement  date 
on  the  first  day  the  employee  is  credited 
with  an  hour  of  service  for  the  perform¬ 
ance  of  duties  after  an  eligibility  compu¬ 


tation  period  in  which  the  employee  is 
credited  with  no  hours  of  service.  Credit¬ 
ing  of  no  hours  of  service  to  an  employee 
in  a  computation  period  is  generally  an 
indication  that  the  employee  has  termi¬ 
nated  employment. 

After  the  initial  computation  period, 
in  measuring  completion  of  a  year  of 
service  for  eligibility  upon  an  employee’s 
return  after  a  one-year  break  in  service, 
a  plan  which  uses  plan  years  to  meaa^ 
ure  years  of  seiwice  for  eligibility  after 
the  initial  eligibility  computation  period 
must  use  plan  years,  while  a  plan  which 
uses  eligibility  computation  periods  be¬ 
ginning  on  anniversaries  of  an  employ¬ 
ee’s  «nployment  commencement  date 
must  use  computation  periods  beginning 
on  anniversaries  of  an  employee’s  reem¬ 
ployment  commencement  date. 

Thus,  a  plan  may  designate  the  plan 
year  as  the  computation  period  for  all 
purposes,  except  the  initial  eligibility 
computation  period  and  computation  pe¬ 
riods  following  reemployment  com¬ 
mencement  dates  for  measuring  comple¬ 
tion  of  a  year  of  service  following  a 
one-year  break  in  service.  This  result 
may  be  accomplished  by  designating  the 
plan  year  as  the  vesting  computation  pe¬ 
riod,  the  accrual  computaticm  period  and 
the  computation  period  to  be  used  for 
measuring  years  of  service  for  eligibility 
after  the  initial  eligibility  computation 
period. 

Maritime  industry.  (§§  2530.200b-6, 
2530.2Mb-7  and  2530.200b-8) .  Sections 
202(a)(3)(D).  203(b)(2)(D)  and  204 
(b)  (3)  (!}•)  of  the  Act  and  sections  410(a) 
(3)(D),  411(a)(5)(D)  and  411(b)(2) 
(E)  of  the  Code  permit  plans  covering 
employees  in  the  maritime  industry  to 
determine  service^to  be  credited  to  such 
employees  on  the  basis  of  days  of  service 
rather  than  hours  of  service.  Under 
those  sections,  125  days  of  service  are 
^uated  with  1000  hours  of  service.  In 
§S  2530.200b-6,  2530.200b-7  and  2530.200 
b-8,  rules  are  set  forth  relating  to  days 
of  service  in  the  maritime  industry 
which  are  analogous  to  the  rules  relat¬ 
ing  to  hours  of  service  set  forth  in 
S§  2530.200b-2  and  2530.200b-3.  Accord¬ 
ingly,  the  provisions  relating  to  days  of 
service  have  been  revised  to  conform  to 
those  relating  to  hours  of  service.  Com¬ 
pleting  the  special  regulations  for  the 
maritime  industry,  under  §  2530.200b-4 
(a)(1),  62  days  of  service  may  be 
equated  with  sioo  hours  of  service  for 
pm-poses  of  one-year  breaks  in  service. 

The  provisions  of  the  Act  and  the  Code 
which  contemplate  the  crediting  of 
service  on  the  basis  of  days  of  service  in 
the  maritime  industry  are  permissive, 
rather  than  mandatory,  in  nature.  Thus, 
a  plan  covering  employees  in  the  .mari¬ 
time  industry  may  credit  service  for  such 
employees  efther  on  the  basis  of  days  of 
service,  as  defined  in  §  2530.200b-7(a), 
or  on  the  basis  of  hours  of  service,  as 
defined  in  §  2530.200b-2(a) .  Thus,  a  plan 
covering  employees  in  the  maritime  in¬ 
dustry  may  credit  service  for  such  em¬ 
ployees  on  the  basis  of  any  of  the  equiva¬ 
lencies  permitted  under  §  2530.200b-3 
(d) ,  (e)  and  (f) ,  or  may  use  the  elapsed 
time  method  of  crediting  service  permit¬ 
ted  under  §  2530.200b-9.  Since  the  equiv¬ 


alencies  permitted  under  §  2530.200b-3 
may  be  used  with  respect  to  employees 
in  the  maritime  industry,  no  equivalen¬ 
cies  have  been  provided  for  determining 
djiys  of  service. 

In  the  case  of  a  plan  covering  both 
employees  in  the  maritime  industry,  as 
defined  in  paragraph  (b)  of  §  2530.200b- 
6,  and  employees  who  are  not  in  the 
maritime  industry,  the  plan  may  credit 
service  on  the  basis  of  days  of  service 
only  for  those  raiployees  who  are  in  the 
maritime  industry.  For  employees  who 
are  not  in  the  maritime  industry,  how¬ 
ever,  service  may  be  determined  on  the 
basis  of  days  of  employment  under 
§  2530.200b-3(e)  (1)  (i) .  The  definition  of 
the  term  “maritime  industry”  in  para¬ 
graph  (b),  which  corresponds  to  para¬ 
graph  (a)  of  §  2530.200b-6  of  the  tem¬ 
porary  regulations,  has  been  revised  in 
two  respects.  First,  the  words  “engaged 
in  the  operation  of”  have  been  changed 
to  read  “performs  duties  on  board”  in 
order  to  make  it  clear  that,  e.g.,a  steward 
who  serves  food  on  board  a  vessel  is 
deemed  to  be  a  maritime  employee  even 
though  his  or  her  duties  might  not  be 
considered  by  some  to  involve  the  actual 
operation  of  the  vessel.  Although  the 
preamble  to  the  temporary  regulations 
so  stated,  some  ccmiments  suggested  that 
the  regulation  Itself  was  not  sufficiently 
clear  on  this  point.  Second,  the  word 
“moving”  has  been  inserted  to  modify 
“vessels”  in  order  to  make  it  clear  that 
employees  whose  duties  are  performed 
exclusively  while  a  vessel  is  stationary  in 
port,  such  as  longshoremen,  are  not 
deemed  to  be  employed  in  the  maritime 
industry. 

As  under  the  temporary  regulations, 
an  employee  who  travels  by  water  in 
order  to  perform  duties  on  land  is  not  an 
employee  in  the  maritime  industry  unless 
such  employee  also  performs  duties  on 
board  a  moving  vessel. 

Paragraph  (d)  of  §  2530.200b-6,  relat¬ 
ing  to  years  of  participation  for  benefit 
accrual,  has  been  revised  in  conformity 
with  revisions  to  §§2530.204-1  et  seg., 
which  deal  with  accrual. 

Section  2530.200b-9.  This  section  pre¬ 
scribes  an  alternative  method — the 
elapsed  time  method — ^for  determining 
service  required  to  be  taken  into  account 
for  purpKxses  of  eligibility  to  participate, 
vesting  or  benefit  accrual.  The  elapsed 
time  method  of  crediting  service  was  de¬ 
scribed  in  ERISA  Technical  Release 
(ETR)  2003,  released  on  June  30,  1976, 
which  provided  seven  conditions  which  a 
plan  was  required  to  satisfy  to  determine 
service  on  the  basis  of  elapsed  time.  This 
section  further  clarifies  those  conditicms 
and  provides  a  framework  for  drafting 
those  plan  provisions  necessary  to  imple¬ 
ment  an  elapsed  time  method  of  crediting 
service. 

After  the  issuance  of  the  September  8, 
1975  temporary  regulations,  the  Depart¬ 
ment  received  a  considerable  number  of 
comments  with  respect  to  the  general 
method  of  determining  service  set  forth 
in  §  2530.200b-2  of  those  regulations. 
Several  commenters  stated  that  the  gen¬ 
eral  method  set  forth  In  that  section  was 
overly  restrictive  and  that  elapsed  time 
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methods  of  crediting  service,  which  were 
a  common  feature  of  idans  in  existence 
befme  the  passage  of  the  Act,  should  be 
permitted  to  continue.  On  March  2, 1976, 
after  the  publication  a  notice  in  the 
Fedesal  Register,  a  public  hearing  was 
held  in  order  to  dl^uss  alternative  meth¬ 
ods  of  determining  s^rice,  and  at  that 
hearing  the  use  of  elapsed  time  methods 
was  discussed  at  length. 

The  ccMnments  and  the  statements  at 
the  hearing  were  generally  to  the  effect 
that  the  elapsed  time  system  is  favor- 
aWe  to  employees  and  less  costly  to  ad¬ 
minister  because  the  plan  is  required 
(mly  to  keep  records  of  the  appropriate 
periods  of  time,  without  regard  to  the 
actual  number  ot  hours  of  service  cmn- 
pleted  during  such  periods.  Also,  an 
lapsed  time  method  allows  an  employer 
to  integrate  his  emidoyee  benefit  pro¬ 
grams  in  the  sense  that  an  employee  may 
be  provided  with  a  single  reference  point 
for  determining  his  or  her  rights  under 
those  employee  benefit  programs  which 
rely  mi  length  of  service  for  determining 
rights.  Rnally,  because  elapsed  time 
methods  were  comiQpn  prior  to  RBISA, 
problems  relating  to  emidoyee  imcer- 
tataity  wltii  respect  to  plan  changes 
would  be  reduced  by  continuance  of  such 
methods. 

Section  2S30.200b-9  sets  forth  an  addi¬ 
tional  alternative  method  of  crediting 
service,  an  els^^sed  time  method,  under 
whldi  service  is  determined  generally 
with  reference  to  the  total  period  of  time 
vdilch  elapses  \^dle  the  employee  is  em- 
lAoyed  (Le.,  ^dille  the  employment  rela- 
tkm^p  exists)  with  the  employer  main¬ 
taining  the  plan,  regardless  of  the  actual 
number  of  hours  of  service  completed 
during  such  period  of  time.  Accordingly, 
the  determination  of  service  is  generally 
based  on  the  status  of  an  individual  as 
an  employee.  The  specific  rules  relating 
to  the  operation  of  the  elapsed  time 
method  are  set  forth  in  paragrai^s  (b) 
through  (g)  of  !  2530.200b-9. 

9§  2530.201-1  and  2530.201-2,  rdatlng 
to  coverage,  have  not  been  changed. 

Eligibility  to  participate  (S9  2530202-1 
and  -2).  Under  section  202(a)  (1)  (A)  of 
the  Act  and  section  410(a)  (1)  (A)  of  the 
Code,  a  plan  may  generally  require  no 
more  than  one  year  of  service  for  ^gi- 
bility  to  participate  in  the  plan.  How¬ 
ever,  a  plan  which  provides  that  after  not 
more  than  three  years  of  service  a  par¬ 
ticipant  has  a  right  to  100  percent  of 
such  participant's  accrued  benefit  under 
the  plan  which  is  nonforfeitable  at  the 
time  such  benefit  accrues  may  require 
comi^etimi  of  up  to  three  years  of  serv¬ 
ice  for  eligibility  to  participate.  Under 
section  202(a)  (3)  (A)  of  the  Act  and 
section  410(a)  (3)  (A)  of  the  Code,  a  plan 
which  requires  that  an  employee  must 
complete  one  or  more  years  of  service 
for  eligibility  to  participate  in  the  plan 
must  use  a  ,12-consecutive-month  com¬ 
putation  period  to  measure  completion 
of  a  year  of  service.  Even  after  an  em¬ 
ployee  completes  a  year  of  service  under 
such  a  plan.  It  may  be  necessary  to 
measure  ccunpletion  of  years  of  service 
for  eligibility  to  participate  if  the  plan 


provides  for  a  “rule  of  parity”  for  pur¬ 
poses  of  eUgiUlltir — ^Le..  a  rule  under 
which  an  employee  who  has  no  vested 
right  to  an  accrued  benefit  derived  from 
employer  contributions  loses  credit  for 
years  of  service  for  digibility  credited 
before  a  series  of  consecutive  one-year 
breaks  in  service,  if  the  number  of  ctm- 
secutive  one-year  breaks  in  service  equals 
or  exceeds  the  number  of  years  of  service 
credited  to  the  employee  before  the  one- 
year  breaks  in  service.  Section  2530.202-2 
sets  forth  rules  rating  to  the  computa¬ 
tion  period  to  be  used  in  measuring  com¬ 
pletion  of  a  year  of  service  for  purposes 
of  eligibility  to  participate. 

The  initial  eligftility  computation  pe¬ 
riod  must  generally  begin  on  an  em¬ 
ployee’s  employment  commencement 
date,  which  is  defined  as  the  first  day  on 
which  an  empk^ee  is  credited  with  an 
hour  of  service  fmr  the  performance  of 
duties.  You  eligibility  computation  pe¬ 
riods  used  in  measuring  years  of  service 
after  the  initial  eligibility  computation 
period,  a  plan  (including  a  plan  which, 
tmder  section  202(a)  (1)  (B)  (i)  of  the 
Aet  and  section  410(a)  (1)  (B)  (1)  of  the 
(Dode,  may  require  three  years  of  service 
for  eligibility  to  participate  in  the  plan) 
may  continue  to  twe  12-consecutive- 
month  periods  beginning  on  anniver¬ 
saries  of  an  employee’s  employment 
commencement  date,  or  may  use  plan 
years.  If  tiie  idan  provides  that  years  of 
service  for  purposes  of  eligibility  to  par¬ 
ticipate  will  be  determined  on  the  basis 
of  plan  years  afta  the  Initial  eligibility 
computation  period,  the  plan  must  credit 
an  employee  with  a  year  ot  service  for 
eligibBity  to  participate,  for  each  plan 
year  in  adiich  the  emplc^ee  is  credited 
with  KKK^  hours  of  service,  starting  with 
the  first  plan  year  beginning  after  the 
first  day  of  the  initial  eligibility  compu¬ 
tation  period.  Although  this  nile  will  re¬ 
sult  in  double  crediting  of  certain  hours 
of  serviee,  it  ensures  that  no  employee 
win  lose  credit  for  hours  of  service  with 
which  the  employee  is  entitled  to  be 
credited  and  is  administratively  simpler 
than  other  possible  solutions  to  problems 
created  by  overlapping  computation 
periods. 

A  plan  which,  under  section  202(a)  (1) 
(B)  (1)  of  the  Act  and  section  202(a)  (1) 
(B)  (i)  of  the  CJode,  may  require  cwnple- 
tion  of  up  to  three  years  of  service  for 
participation  in  the  plan  follows  the 
same  rules  as  a  plan  which  may  require 
only  one  year  of  service. 

In  appl3iing  the  “rule  of  parity”  for 
purposes  of  eligibility,  a  plan  measures 
years  of  service  for  eligfijlllty  to  partici¬ 
pate  against  subsequent  consecutive  one- 
year  breaks  in  service.  Years  of  service 
before  the  consecutive  one-year  breaks 
in  service  must  be  measured  on  the  basis 
of  the  same  eligibility  computation  pe¬ 
riods  that  are  used  for  measuring  years 
of  service  for  eligibility  to  participate. 
*17108,  a  plan  which,  after  the  initial  eli¬ 
gibility  computation  period,  measmes 
years  of  service  for  eligibility  on  the  basis 
of  12-consecutive-month  periods  begin¬ 
ning  on  anniversaries  of  an  emjidoyee’s 
emplojonent  commencment  date  must 


use  those  eligibility  computation  periods 
for  measuring  pre-break  service  in  ap- 
idylng  the  “rule  of  parity”  for  pmposes 
of  diglbility.  SUnilarly,  a  plan  which, 
after  the  Initial  eligibfllty  cmnputatlon 
period,  measures  yeans  of  servce  for  eli¬ 
gibility  on  the  basis  of  plan  years  must 
use  the  initial  el^rlbility  computation  pe¬ 
riod  and  plan  years  tiiereafter  in  meas¬ 
uring  pre-break  service  in  applying  the 
“rule  of  parity”  for  purposes  of  eligibility 
to  participate. 

Paragraph  (e)  of  9  2530.202-2  sets 
forth  an  alternative  eligibility  computa¬ 
tion  period  which  is  designed  to  eliminate 
administrative  difBculties  which  some 
plans  might  experience  in-  determining 
an  employee's  employment  commence¬ 
ment  date  (or  reemployment  commence¬ 
ment  date  in  tiie  case  of  an  employee 
who  has  incurred  a  one-year  break  in 
service) .  For  exasmde,  where  a  plan  ob¬ 
tains  records  from  an  employer  indicat¬ 
ing  the  number  of  hours  of  s^vice  (or 
other  units  of  smvice)  credited  to  an 
^ployee  during  a  payr^  period,  but 
not  indicating  the  specific  days  to  which 
such  hours  are  attributable,  the  plan 
may  be  unaUe  to  identify  an  ^ployee’s 
commencement  date.  The  alternative  set 
forth  in  paragnmh  (e)  permits  a  plan  to 
use  as  the  Inftlal  eligibility  computation 
period  a  period  beginning  no  more  than 
31  days  befme  an  employee’s  employment 
commencement  date  (or  reemployment 
commeneematii  date) — tar  example,  the 
first  day  of  the  first  weekly  or  mmithly 
payroll  period  for  which  an  employee 
receives  a  payriieck — and  ending  on  the 
anniversary  of  the  last  day  of  such  pay- 
re^  period.  For  eligibility  computation 
periods  after  the  initial  one,  if  the  plan 
does  not  shift  to  plan  years  after  the 
initial  eligibihiy  emnputation  period,  the 
Plan  must  use  eligibility  cennputation  pe¬ 
riods  beginnhig  on  anniversaries  of  the 
first  day  of  the  initial  riigibility  ccanputa- 
tlon  period  and  emhng  on  the  anni¬ 
versaries  of  the  last  day  of  the  initial  eli¬ 
gibility  computation  period.  Ihus,  unless 
a  shift  to  plan  years  is  made,  use  Qf  the 
alternative  will  repeatedly  result  in  over¬ 
lapping  computation  periods  longer  in 
duration  than  12  consecutive  mcaiths. 

Under  the  alternative,  an  employee  is 
deemed  to  have  met  the  plan’s  service 
requirement  for  participation  as  of  the 
anniversary  of  the  first  day  of  the  eligi¬ 
bility  computatiem  period  in  which  the 
employee  completes  the  plan’s  service  re- 
quir«n»it.  even  though  the  eligibility 
computatiem  period  itself  may  extend  be¬ 
yond  such  annivM:sary.  This  rule  ensures 
that  an  employee  who  has  in  fact  emn- 
pleted  1000  hours  of  service  in  the  12- 
consecutive-month  period  beginning  on 
the  emi^c^ee’s  employment  ccmimence- 
ment  date  or  anniversary  thereof  will  be 
admitted  to  participation  on  a  date  no 
later  than  the  date  specified  imder  sec¬ 
tion  202(a)  (4)  of  the  Act  and  section 
410(a)  (4)  of  the  Code. 

Used  in  conjunction  with  the  rule  un¬ 
der  9  2530.200b-2(e)  (4)  (which  enables 
a  plan  to  credit  hours  of  service  to  com¬ 
putation  periods  on  the  basis  ol  an  em- 
Idoyer’s  payroll  periods),  the  altemative 
set  forth  in  paragrmih  (e)  ^ows  a  plan 
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to  make  use  of  simpler  and  more  eco¬ 
nomical  record-keeping  systems. 

Vesting  (§§  2530.203-1  and  -2).  Under 
section  203  of  the  Act  and  section  411(a) 
of  the  Code,  years  of  service  are  used  as 
units  of  measurement  in  determining 
the  nonforfeitable  (vested)  percentage 
of  a  participant’s  accrued  benefit  derived 
from  employer  contributions.  The  term 
“year  of  service”  for  purposes  of  vesting 
is  generally  defined  in  section  203(b)  (2) 
(A>  of  the  Act  and  section  411(a)  (5)  (A) 
of  the  Code  as  a  12-consecutive-month 
period  designated  by  the  plan  (and  not 
prohibited  under  regulations  prescribed 
by  the  Secretary)  during  which  the  par¬ 
ticipant  has  completed  1000  hours  of 
service. 

Section  2530.203-1,  which  has  been  re¬ 
vised  for  purposes  of  clarity,  contains  a 
general  discussion  of  vesting. 

In  §  2530.203-2  the  rules  relating  to 
the  vesting  computation  period  are  set 
forth.  Under  these  rules,  a  plan  may 
designate  any  12-consecutive-month  pe¬ 
riod  as  the  vesting  computation  period, 
including  a  separate  12-consecutive- 
month  period  for  each  employee — ^for  ex¬ 
ample,  the  12-consecutive-month  period 
beginning  on  an  employee’s  employment 
commencement  date.  A  plan  may  not, 
however,  designate  a  12-consecutive- 
month  period  which  would  result  in  ar¬ 
tificial  postp>onement  of  vesting  credit. 

Paragraph  (b)  of  $  2530.203-2,  as  it 
appeared  in  the  temporary  regulations, 
contained  a  special  rule,  applicable  in 
situations  where  an  employee’s  eligibility 
computation  period,  imder  a  plan  re¬ 
quiring  a  year  of  service  for  eligibility  to 
participate,  overlaps  two  vesting  compu¬ 
tation  periods.  Under  the  special  rule,  if 
the  employee  completed  1000  hours  of 
service  in  the  eligibility  computation  pe¬ 
riod  (and  thus  was  admitted  to  partici¬ 
pation)  but  failed  to  complete  1000 
hours  in  either  of  the  two  vesting  com¬ 
putation  periods  as  a  result  of  the  dis¬ 
tribution  of  the  employee’s  hours  of  serv¬ 
ice  between  those  computation  periods, 
the  plan  would  be  required  to  credit  the 
employee  with  a  year  of  service  for  pur¬ 
poses  of  vesting  on  the  basis  of  the  1000 
hours  completed  during  the  eligibility 
computation  period.  Cmnments  objected 
to  the  special  rule  on  the  ground  that  it 
would  render  plan  administration  more 
complex.  The  special  rule  has  been  de¬ 
leted  in  the  present  version  of  §  2530.203- 
2  because,  on  balance,  the  administrative 
difficulties  which  it  would  create  out¬ 
weigh  the  advantages  which  plan  partici¬ 
pants  might  derive  from  it  in  the  rela¬ 
tively  restricted  number  of  cases  to  which 
it  would  apply. 

Paragraph  (b)  of  §  2530.203-2  of  the 
final  regulations  provides  a  cross  refer¬ 
ence  to  the  rule  on  computation  periods 
which  must  be  used  to  determine  when  a 
participant  acquires  a  nonforfeitable 
right  to  100  percent  of  his  or  her  accrued 
benefit  under  a  plan  described  in  section 
202(a)  (1)  (B)  (i)  of  the  Act  and  section 
410(a)  (1)  (B)  (i)  of  the  Code. 

Paragraph  (c)  of  §  2530.203-2  contains 
rules  rNating  to  plan  amendments 
changing  the  vesting  computation  period. 
Under  this  paragraph,  as  a  result  of  such 


an  amendment,  no  employee’s  vested 
percentage  of  the  accrued  benefit  derived 
frmn  employer  contributions  may  be  less 
on  any  date  after  the  change  than  the 
vested  percentage  would  be  in  the  absence 
of  the  change.  Paragraph  (c)  also  sets 
forth  a  method  for  changing  a  plan’s 
vesting  computation  period  which  will 
be  deemed  to  comply  with  the  general 
requirement  just  stated.  Under  this 
method,  the  first  vesting  computation 
period  under  the  amendment  must  begin 
before  the  end  of  the  last  vesting  compu¬ 
tation  period  under  the  plan  as  in  effect 
before  the  amendment,  and  the  plan 
must  credit  an  employee  who  has  1000 
hours  in  both  of  these  vesting  computa¬ 
tion  periods  with  two  years  of  service. 
In  the  temporary  regulations  this  method 
was  prescribed  as  the  exclusive  method 
for  changing  the  vesting  computation 
period.  In  response  to  comments  calling 
for  a  greater  degree  of  flexibility  in  this 
area,  however,  the  present  paragraph  (c) 
permits  other  me^ods  which  meet  the 
requirement  stated  therein — for  example 
a  method  under  which,  as  of  any  date 
after  an  amendment  changing  the  vest¬ 
ing  computation  period,  each  employee  is 
credited  with  the  greater  of  the  vested 
percentage  of  the  accrued  benefit  de¬ 
rived  from  employer  contributions  de¬ 
termined  under  the  plan  before  the 
amendment,  or  such  vested  percentage 
determined  under  the  plan  as  amended. 

Section  203(b)  (3)  (D)  of  the  Act  and 
section  411(a)  (6)  (D)  of  the  Code  provide 
that  in  the  case  of  a  participant  who  has 
no  vested  right  to  an  accrued  benefit  de¬ 
rived  from  employer  contributions,  years 
of  service  before  a  one-year  break  in 
service  are  not  required  to  be  taken  into 
accoimt  for  purposes  of  vesting  if  the 
number  of  consecutive  one-year  breaks 
in  service  equals  or  exceeds  the  aggregate 
number  of  years  of  service  before  such 
break.  Paragraph  (d)  of  §  2530.203-2  pro¬ 
vides  that  in  determining  the  aggregate 
number  of  years  of  service  before  a  break 
in  service  for  purposes  of  section  203(b) 
(3)  (D)  of  the  Act  and  section  411(a)  (6) 
(D)  of  the  Code,  the  vesting  computa¬ 
tion  period  miist  be  used,  just  as  under 
§  2530.200b-4(b)  (2),  the  vesting  compu¬ 
tation  period  must  be  used  in  determin¬ 
ing  one  year  breaks  in  service  to  be 
matched  against  the  pre-break  years  of 
service. 

Benefit  accrual — general  (SS2530.204- 
1.  -2,  -3  and  4) .  Section  204  of  the  Act 
and  section  411(b)  of  the  Code  contain 
minimum  standards  relating  to  benefit 
accrual  which  an  employee  pension  bene¬ 
fit  plan  subject  to  Part  2  of  Title  I  of  the 
Act  must  meet.  In  particular,  section  204 
(b)  (1)  of  the  Act  and  section  4H(b)  (1) 
of  the  Code  contain  certain  requirements 
which  a  defined  benefit  pension  plan 
must  satisfy.  These  requirements  are  in 
part  applied  on  the  basis  of  an  employ¬ 
ee’s  period  of  service  under  a  plan.  Sec¬ 
tion  204(b)  (3)  of  the  Act  and  section 
411(b)  (3)  of  the  Code  set  forth  rules  re¬ 
lating  to  the  service  which  must  be  taken 
into  accoimt  in  determining  an  employ¬ 
ee’s  period  of  service  on  the  basis  of 
which  the  defined  benefit  plan  accrual 
rules  set  forth  in  section  204(b)  (1)  of  the 


Act  and  section  411(b)(1)  of  the  Code 
must  be  applied.  Under  section  204(b)  (3) 
(A)  of  the  Act  and  section  411(b)  (3)  (A) 
of  the  Code,  the  Secretary  of  Labor  is 
authorized  to  prescribe  regulations  pro¬ 
viding  for  the  calculation,  on  a  reason¬ 
able  and  consistent  basis,  of  an  employ¬ 
ee’s  period  of  service  for  purposes  of  ap¬ 
plying  the  defined  benefit  plan  accrual 
rules. 

Section  204(b)  (3)  (B)  and  (C)  of  the 
Act  and  section  411(b)(3)(B)  and  (C) 
of  the  Code  contain  a  specific  rule  relat¬ 
ing  to  the  calculation  of  an  employee’s 
period  of  service  for  purposes  of  benefit 
accrual.  Under  those  sections,  an  em¬ 
ployee  must  be  given  at  least  a  partial 
accrual  credit,  determined  on  the  basis 
of  a  pro-rata  portion  of  full  accrual,  if 
the  employee  is  credited  with  1000  hours 
of  service  (or  other  units  of  service  un¬ 
der  an  equivalency  permitted  under 
§  2530.200b-3  (d) ,  (e)  or  (f ) )  in  a  com¬ 
putation  period. 

Regulations  relating  to  the  calculation 
of  an  employee’s  period  of  service  for 
purposes  of  accrual  are  set  forth  in 
§9  2530.204-1,  -2,  and  -3. 

Section  2530.204-1  sets  forth  certain 
rules  relating  to  the  calculation  of  an 
employee’s  period  of  service  for  purposes 
of  benefit  accrual.  Under  section  204(b) 
(1)  of  the  Act  and  section  411(b)  (1)  of 
the  Code,  the  period  of  service  on  the 
basis  of  which  the  defined  benefit  plan 
accrual  rules  must  be  applied  is  gener¬ 
ally  expressed  in  terms  of  “years  of  par¬ 
ticipation.”  Section  2530.204-2  sets  forth 
rules  relating  to  the  computation  periods 
to  be  used  for  measuring  years  of  par¬ 
ticipation  (“accrual  computation  peri¬ 
ods”).  Accrual  computation  periods  are 
also  used  for  measuring  completion  of 
1000  hours  of  service  in  determining 
whether  an  employee  is  entitled  to  at 
least  a  partial  credit  for  accrual  under 
section  204(b)  (3)  (C)  of  the  Act  and  sec¬ 
tion  411(b)(3)(C)  of  the  Code.  A  de¬ 
fined  benefit  plan,  however,  is  not  re¬ 
quired  to  calculate  an  employee’s  period 
of  service  for  purposes  of  accrual  only 
on  the  basis  of  years  of  participation; 

9  2530.204-3  sets  forth  rules  relating  to 
the  calculation  of  an  employee’s  period 
of  service  for  purposes  of  accrual  on  a 
basis  other  than  computation  periods. 

The  final  section  relating  to  benefit  ac¬ 
crual,  §  2530.204-4,  prescribes  the  com¬ 
putation  period  which  a  plan  must  use 
in  measuring  years  of  service  if  the  plan 
provides  that  accrual  of  benefits  does  not 
become  effective  until  an  employee  has 
two  continuous  years  of  service,  pursuant 
to  section  204(b)  (1)  (E)  of  the  Act  and 
section  411(b)(1)(E)  of  the  Code. 

§  2530.204-1.  This  section  sets  forth 
general  rules  relating  to  the  calculation 
of  an  employee’s  period  of  service  for 
purposes  of  benefit  ticcrual.  In  g^eral, 
all  service  beginning  on  the  earliest  date 
an  employee  is  a  participant  in  a  plan 
must  be  taken  into  accoimt,  with  the 
exception  of  service  which  is  included  in 
a  period  of  service  which  is  not  required 
to  be  taken  into  account  under  section 
202(b)  of  the  Act  and  section  410(a)  (5) 
of  the  Code,  and  service  which  may  be 
disregarded  under  section  204(b)  (3)  (C) 
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ol  tlie  Act  and  section  411(b)  (3)(C)  of 
the  Code.  The  foregoing  rule  reflects  the 
language  of  section  204(b)  (3)  of  the  Act 
and  section  411(b)  <3)  of  the  Code,  al¬ 
though  the  rule  itself  was  not  explicitly 
stated  in  the  t^porary  regulations.  In 
addition,  pursuant  to  the  Secretary’s  au¬ 
thority  under  section  204(b)  (3)  (A)  of 
the  Act  to  determine  the  period  of  service 
which  must  be  taken  into  account  for 
purposes  of  benefit  accrual,  paragraph 
(b)  of  §  2530.204-1  provides  that  in  calcu¬ 
lating  an  employee’s  period  of  service  for 
purposes  of  benefit  accrual,  a  defined 
benefit  plan  is  not  required  to  take  into 
account  service  before  the  conclusion  of 
a  series  of  ccmsecutlve  one-year  breaks 
in  service  which  permits  a  plan  to  dis¬ 
regard  prior  sendee  under  section  203 
(b)  (3)  (D)  of  the  Act  and  section  411(a) 
(6)(D)  of  the  Code — l.e.,  service  before 
the  date  on  which  application  of  the 
"rule  of  parity”  for  purposes  of  vesting 
permits  the  plan  to  disr^ard  prior  serv¬ 
ice  for  purposes  of  vesting.  When  an  em¬ 
ployee  becomes  subject  to  the  “rule  of 
parity”  for  purposes  of  eligibility,  the 
employee’s  pre-break  service  is  not  re*- 
quired  to  be  taken  into  account  for  piu’- 
poses  of  accrual,  since  under  section  204 
(b)  (3)  of  the  Act  and  section  411(b)  (3) 
of  the  Code,  service  which  may  be  dis¬ 
regarded  under  section  202(b)  of  the  Act 
and  section  410(a)  (5)  of  Code  is  not  re¬ 
quired  to  be  taken  into  account  for  pur¬ 
poses  of  accrual.  In  a  relatively  restricted 
number  of  instances,  however,  applica¬ 
tion  of  the  “rule  of  parity”  for  purposes 
of  vesting  will  occur  before  application 
of  the  “rule  of  parity”  for  purposes  of 
accrual,  as  a  resiUt  of  the  fact  that  cer¬ 
tain  years  of  service  may  be  disregarded 
for  vesting  purposes  although  they  must 
be  taken  into  account  for  purposes  of 
eligibility.  In  order  to  enable  plans  to 
operate  their  service  crediting  systems 
on  a  imified  basis  and  thus  reduce  ad¬ 
ministrative  costs,  paragraph  (b)  pro¬ 
vides  that  as  soon  as  an  employee  be¬ 
comes  subject  to  the  “rule  of  parity”  for 
purposes  of  vesting,  service  credit^  for 
benefit  accrual  before  the  parity  break 
for  pmposes  of  vesting  may  be  disre¬ 
garded. 

§  2530.204-2.  This  section  sets  forth 
rules  relating  to  accrual  computati(xi 
periods  for  plans  which  use  them.  Para¬ 
graph  (a)  provides  that  a  plan  may  des¬ 
ignate  any  12-consecutive-month  period 
as  the  accrual  computation  period,  and 
may  designate  an  Individual  accrual 
computation  period  for  each  participant. 
Paragraph  (b)  of  §  2530.204-2  sets  forth 
rules  relating  to  participation  before  the 
effective  date  of  Part  2  of  Title  I  of  the 
Act,  which  must  be  taken  into  account 
in  applying  the  defined  benefit  plan  ac¬ 
crual  rules  set  forth  in  section  204(b) 
(1)  of  the  Act  and  section  411(b)  (1)  of 
the  Code. 

Paragraph  (c)  of  §  2530.204-2  sets 
forth  rules  relating  to  the  crediting  of 
partial  years  of  participation  and  the  ap¬ 
plication  of  the  minimum  sendee  re¬ 
quirement  of  1000  hours  of  service  per¬ 
mitted  under  section  204(b)  (3)  (C)  of 
the  Act  and  section  411(b)  (3)  (C)  of  the 
Code.  Although  not  explicitly  stated  in 


the  temporary  regulations,  these  rules 
are  consistent  with  the  express  provi¬ 
sions  of  the  Act  and  the  Code.  In  apply¬ 
ing  a  1000  hours  minimum  service  re¬ 
quirement,  a  plan  must  use  the  accrual 
computation  period  designated  under 
paragraph  (a)  of  §  2530.204-2. 

Paragraph  (c)  of  §  2530.204-2  as  it  ap¬ 
peared  in  the  temporary  regulations  also 
provided  for  measurement  of  service  for 
accrual  on  the  basis  of  partial  accrual 
computation  periods  in  situations  where 
an  employee  first  becomes  a  participant, 
or  resumes  active  participation  follow¬ 
ing  a  break  in  service,  on  a  day  other 
than  the  first  day  of  an  accrual  compu¬ 
tation  period.  Under  paragraph  (c)  of 
the  temporary  regulations,  a  plan  with 
a  minimum  hours  of  service  requirement 
for  partial  credit  for  an  accrual  compu¬ 
tation  peri(xl,  as  permitted  imder  section 
204(b)  (3)  (C)  of  the  Act  and  section  411 
(b)  (3)  (C)  of  the  Code,  was  required  to 
prorate  the  minimum  hours  requirement 
on  the  basis  of  the  ratio  ot  the  period 
from  the  date  an  employee  became  a 
participant  (or  resum^  active  partici¬ 
pation  following  a  break  in  service)  to 
the  end  of  the  accrual  computation  pe¬ 
riod.  to  a  full  year.  In  the  absence  of 
such  a  rule  an  employee  who,  e.g.,  be¬ 
came  a  participant  shortly  before  the 
end  of  an  accrual  computation  period 
might  be  imable  to  meet  the  plan’s  1000 
hours  of  service  requirement  and  conse¬ 
quently  would  fail  to  receive  partial 
credit  for  service  performed  before  the 
end  of  the  accrual  computation  period. 
A  plan  with  semi-annual  participation 
entry  dates,  moreover,  could  be  struc¬ 
tured  so  as  to  ensure  that  few  employees 
would  receive  accrual  credit  until  the 
next  accrual  computation  period  follow¬ 
ing  the  employee’s  entry  into  participa¬ 
tion. 

Comments  on  the  temporary  regula¬ 
tion  indicated  that  the  requirement  of 
a  partial  accrual  computation  period 
posed  unnecessary  and  biurdensome  ad¬ 
ministrative  problems  for  plans.  Accord¬ 
ingly,  the  requirement  of  a  partial  ac¬ 
crual  computation  period  has  not  been 
retained  in  the  final  version  of  Part  2530, 
except  in  the  case  of  a  change  in  the  ac¬ 
crual  computation  period.  However,  to 
avoid  the  problems  at  which  the  i>artial 
accrual  computation  period  was  aimed, 
imra^raph  (c)  contains  a  rule  requiring 
that,  in  applying  a  minimum  service  re¬ 
quirement  for  benefit  accrual  in  an  ac¬ 
crual  computation  period  which  Includes 
the  date  on  which  an  employee  becomes 
a  participant  in  a  plan,  or  resumes  active 
participation  after  a  break  in  service,  the 
plan  must  take  into  accoimt  all  hours  of 
service  which  must  be  credited  to  the 
employee  in  tiie  entire  accrual  computa¬ 
tion  period,  not  merely  those  which  are 
credited  diu-ing  the  portion  of  the  com¬ 
putation  period  for  which  the  «nployee 
is  an  active  participant.  If  the  employee 
is  credited  with  1000  or  more  hours  of 
service  in  such  a  computation  period, 
the  employee  must  be  credited  with  at 
least  a  partial  year  of  participation  on  a 
pro-rata  basis  for  the  period  after 
the  employee  begins  (or  resumes) 
participation. 
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Paragraph  (d)  of  section  2530J204-2 
prohibits  proration  of  boiefit  aoeruals 
under  section  204(b)  (3)  (B)  of  the  Act 
and  secUon  411(b)(3)(B)  of  the  Code 
under  plans  which  define  benefits  on  a 
basis  which  has  the  effect  of  prorating 
benefits  to  reflect  less  than  full-time  em¬ 
ployment,  in  order  to  prevent  double  pro¬ 
ration  of  benefit  accnutls.  In  response  to 
comments,  paragraph  (d)  has  been  re¬ 
vised  for  purposes  of  clarity. 

Paragraph  (e),  which  prescribes  a 
method  for  amending  a  plan  to  change 
the  accrual  computation  perl<xl,  has  also 
been  revised  for  purposes  of  clarity. 
Paragraph  (e)  makes  use  of  a  partial  ac¬ 
crual  computation  period,  with  a  pro¬ 
rated  minimum  service  requirranent,  to 
avoid  inequities  to  participants  as  a  re¬ 
sult  of  the  change  of  computation 
periods. 

§  2530.204-3.  A  defiried  benefit  plan  is 
not  required  to  determine  Etn  employee’s 
service  for  purposes  of  benefit  Etccrual  on 
the  basis  of  accrual  computation  peri¬ 
ods.  Section  2530.204-3,  which  has  been 
revised  for  purposes  of  clarity,  sets  forth 
rules  relating  to  plans  which  do  not  use 
accrual  computation  periods. 

Under  §  2530.204-3,  if  a  plan  does  not 
u.se  computation  periods  to  determine  an 
employee’s  period  of  service  for  purposes 
of  benefit  accrual,  it  must  be  possible  to 
prove  that  the  plan’s  provisions  relating 
to  benefit  accrual  meet  at  least  one  of  the 
three  benefit  accrual  rules  of  section  204 
(b)  (1)  of  the  Act  and  section  411(b)(1) 
of  the  Code  imder  all  circumstances. 
Further,  such  a  plan  may  not  disregard 
.service  under  section  204(b)  (3)  (C)  of 
the  Act  and  section  411(b)  (3)  (C)  of  the 
Code,  since  those  sections  contemplate 
determination  of  the  number  of  hours 
of  service  credited  to  an  employee  on 
a  computation-period-by-computation- 
period  basis. 

Some  comments  on  the  temporary  reg¬ 
ulations  indicated  that  §  2530.204-3  gave 
the  Impression  that  a  plan  which  does 
not  use  computation  periods  as  a  basis 
for  determining  an  employee’s  period  ol 
service  for  purposes  of  benefit  accrual 
may  not  provide  for  any  degree  of 
“back-loading”  of  benefit  accruals.  Such 
a  plan  may  “back-load”  benefit  accruals 
to  the  extent  permitted  under  the  three 
tests  against  “back-loading”  set  forth 
in  section  204(b)  (1)  of  the  Act  and  sec¬ 
tion  411(b)(1)  of  the  Code,  provided 
that  it  is  possible  to  prove  that  the  back- 
loading  is  not  in  excess  of  the  amoimt 
allowed  by  those  tests. 

§2530.204-4.  Section  204(b)(1)(E)  of 
the  Act  and  section  411(b)(1)  (E)  of  the 
Code  permit  a  plan  to  provide  that  ac¬ 
crual  of  benefits  under  a  plan  does  not 
become  effective  imtil  the  employee  has 
two  continuous  years  of  service.  Under 
§  2530.204-4,  in  measuring  years  of  serv¬ 
ice  for  purposes  of  section  204(b)  (1)  (E) 
of  the  Act  and  section  411(b)(1)(E)  of 
the  Code,  a  plan  must  use  eligibility 
computation  periods  designated  imder 
§  2530.202-2(b).  relating  to  eligibility 
computation  periods  after  the  initial 
eligibility  computation  period,  and,  if 
applicable,  §  2530.202-2(a). 

Section  2530.210.  S  2530.210  of  the  r^- 
ulations  has  been  revised  for  purposes  of 
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claritiy.  Generally,  cbe  apen^nal  rules 
contained  in  i  2S30.210  of  the  temporary 
regulations  have  been  retained.  The  re¬ 
vised  Immuit  malces  explicit  certain  prln- 
cU^es  that  were  implicit  in  the  text  and 
diagrams  of  the  temporary  regulations. 
The  final  version  of  |  2530.210  does  con¬ 
tain  some  minor  amplificaUons,  which 
are  noted  in  the  following  sectional 
analysis. 

Paragraph  (a)  of  the  regulations  sets 
forth  the  general  statutory  provisions 
relating  to  the  crediting  of  service.  In 
general,  section  202(a)  of  the  Act  re¬ 
quires  that  all  service  with  the  employer 
or  employers  maintaining  the  plan  be 
taken  into  accoimt  for  purposes  of  de¬ 
termining  eligibility  to  participate  in  the 
plan.  EUmilarly,  section  203(b)(1)  of  the 
Act  requires  generally  that  all  service 
with  the  employer  or  employers  main¬ 
taining  the  plan  shall  be  counted  toward 
advancement  on  the  vesting  schedule, 
with  certain  exceptions  such  as  for  ser¬ 
vice  when  tile  employer  did  not  maintain 
the  plan  or  a  pr^ecessor  plan.  In  con¬ 
trast,  section  204(b)  of  the  Act  requires 
only  that  periods  of  actual  participation 
in  the  plan  be  taken  into  account  for 
pmposes  of  benefit  aux^rual.  Section  210 
provides  rules  applicable  u>  section  202, 
203  and  204  for  determining  who  is  an 
“employer  or  employers  maintaining  the 
plan”  and,  accordingly,  what  service  is 
required  to  be  taken  into  accoimt  in  the 
case  of  a  plan  maintained  by  more  than 
one  employer. 

The  general  operational  rule  ccmtalned 
in  paragraph  (b)  of  the  regulaticms  is 
that  a  multiple  employer  plan  (e.g..  a 
multiempl(^er  plan)  takes  service  into 
account  in  accordance  with  the  rules  set 
forth  in  paragraph  (c),  a  plan  main¬ 
tained  by  members  of  a  controlled  group 
of  corporations  takes  service  Into  ac¬ 
count  in  accmdance  with  paragraph  (d) 
and  a  plan  maintained  by  trades  or 
businesses  under  ccnmnon  control  takes 
service  into  account  in  accordance  with 
paragraph  (e).  Note  throughout  that 
every  mention  of  multiple  employer 
plans  includes  multiemployer  plans., See 
$  2530.210(c)  (3) .  Special  break  in  serv¬ 
ice  rules  for  such  plans  are  set  forth  in 
paragraph  (f).  Paragrai^  (g)  applies 
the  rule  of  parity  to  such  plans. 

The  primary  clarification  and  ampli¬ 
fication  of  the  temporary  regulations  is 
with  respect  to  the  rules  relating  to  miil- 
tiple  employer  plans.  In  the  temporary 
regulations,  paragraph  (b)  of  S  2530.210 
provided  that  a  multiple  employer  plan 
shall  be  treated  as  if  all  maintaining  em¬ 
ployers  constituted  a  single  employer  so 
long  as  an  employee  maintains  “conti¬ 
nuity”  of  either  employment  or  plan  cov¬ 
erage.  Paragraph  (c)  of  these  regula¬ 
tions  replaces  paragraph  (b)  of  the  tem¬ 
porary  regulations.  Paragraph  (c)  pro¬ 
vides  that  a  multiple  employer  plan  shall 
be  treated  as  if  all  maintaining  employ¬ 
ers  constitute  a  single  employer  so  long 
as  an  employee  is  employed  in  either 
covered  service  or  contiguous  noncov- 
ered  service.  The  “continvilty”  terminol¬ 
ogy  has  been  deleted  because  comments 
indicated  that  it  is  misleading  and  inap- 
prc^riate,  and  the  terms  “covered  serv¬ 
ice"  and  “contiguous  noncovered  service” 


have  been  substituted.  However,  this 
change  is  primarily  for  purposes  of  clar¬ 
ity;  generally,  the  final  regulations  re¬ 
quire  that  a  multiple  CTiployer  plan  take 
the  same  service  into  account  as  was  re¬ 
quired  to  be  taken  into  account  under 
the  temporary  regulations. 

“Covered  service”  is  service  within  a 
Job  classification  or  class  of  employees 
covered  imder  the  multiple  employer 
plan.  Neither  the  temporary  regulations 
nor  the  final  regulations  require  that 
covered  service  be  continuous,  with  no 
interruptions,  as  the  language  of  the 
temporary  regulations  led  some  com- 
menters  to  believe.  An  employee  may 
perform  hours  of  service  which  are  cred¬ 
ited  as  covered  service  with  any  number 
of  employers  and  at  any  number  of  dif¬ 
ferent  times  during  a  computation  pe¬ 
riod.  Employment  with  each  employer 
may  be  terminated  with  a  quit,  discharge 
or  retirement.  In  other  words,  the  fact 
that  an  employee  has  periods  of  non¬ 
covered  service  during  a  computaticm 
period  has  no  effect  on  the  plans’  obli¬ 
gation  to  credit  all  the  employee’s  cov¬ 
ered  service  during  such  period. 

“Contiguous  noncovered  service"  is 
noncovered  service  immediately  preced¬ 
ing  or  following  covered  service,  with  no 
intervening  quit,  discharge  or  retirement. 
The  final  regulations  amplify  the  rule 
contained  in  the  temporary  regulations 
in  the  following  respect.  Under  the  tem¬ 
porary  regulations,  continuity  of  employ¬ 
ment  led  to  the  crediting  of  service,  but 
the  term  “continuity  of  employment” 
was  not  defined.  The  final  regulations 
adopt  the  term  “contiEruous  noncovered 
sendee”  to  indicate  that  noncovered 
service  so  described  touches  a  prior  or 
subsequent  period  of  covered  service  in 
the  sense  that  an  employee  has  not  sepa¬ 
rated  from  service  through  quit,  dis¬ 
charge,  or  retirement  between  the  peri¬ 
ods  of  covered  and  noncovered  service. 
An  onployee  is  entitled  to  have  contigu¬ 
ous  noncovered  service  taken  into  ac¬ 
count.  Stated  another  way,  if  a  period  of 
time  includes  covered  and  noncovered 
service,  but  no  quit,  discharge,  or  retire¬ 
ment,  all  the  service  within  that  period 
of  time  must  be  taken  into  account.  This 
is  so  because  the  noncovered  service  is 
contiguous. 

With  respect  to  noncovered  service,  the 
operation  of  the  final  regulations  and  the 
temporary  regulations  would  lead  to  the 
same  results;  however,  the  final  regula¬ 
tions  clarify  an  ambi^ty  contained  in 
the  temporary  regulations.  Separation 
from  service  as  a  result  of  quit,  discharge 
or  retirement  affects  the  status  of  non¬ 
covered  service  under  tiie  final  regula¬ 
tions.  TTie  temporary  regulations  did  not 
state  that  quit,  discharge  or  retirement 
were  the  specific  events  that  would  in¬ 
terrupt  continuity  of  employment.  'Hiere- 
fore,  the  temporary  regiilations  might  be 
Interpreted  to  mean  that  continuity  of 
emplo3unent  would  not  be  interrupted  by, 
for  example,  a  quit,  if  the  employee  re¬ 
entered  service ’before  incurring  a  break 
in  service.  It  should  be  noted  that  a  quit, 
discharge  or  retirement  must  be  bona 
fide.  A  pro  forma  discharge,  for  example, 
may  constitute  a  violation  of  section  510 
of  the  Act,  wdiich  forbids  certain  actions 


if  they  are  taken  for  the  purpose  of  inter¬ 
fering  wdth  the  attainment  of  rights 
imder  the  plan  and  the  Act. 

An  additional  clarification  wdth  re¬ 
spect  to  the  multiple  employe  plan  rules 
is  the  inclusion  of  a  definition  of  “mul¬ 
tiple  employer  plan.”  A  multiple  emidoyer 
plan  includes  a  multiemployer  plan  as 
defined  in  section  3(37)  of  the  Act  and 
section  414(f)  of  the  Code  or  a  multiple 
employer  plan  within  the  meaning  of 
section  413  (b)  and  (c)  of  the  Code  and 
the  regulations  issued  theretmder.  How¬ 
ever,  the  definition  contains  an  excep¬ 
tion  in  the  case  of  plans  maintained 
solely  by  members  of  the  same  controlled 
group  of  corporations  or  by  trades  or 
businesses  which  are  under  the  common 
control  of  one  person  or  group  of  per¬ 
sons.  Such  a  pdan  is  required  to  apgdy 
the  controlled  group  rules  and  the  com¬ 
mon  control  rules  respectively.  Hie  mul¬ 
tiple  employer  idan  definition  Is  included 
in  response  to  suggestions  by  emn- 
menters. 

To  summarize  the  (^ration  of  the 
rules  with  respect  to  multiple  employer 
plans,  the  rules  require  credit  for  pmtic- 
Ipation,  vesting  and  benefit  accrual 
purposes,  when  a  participant  is  employed 
in  service  covered  under  the  multiide  em¬ 
ployer  plan.  When  an  employee  moves 
from  noncovered  service  to  covered  serx- 
Ice  and  if  the  noncovered  service  is  con¬ 
tiguous,  past  service  must  be  credited  for 
participation  and  vesting  purposes  but 
not  for  benefit  accrual  purposes  since 
section  204(b)  (3)  requires  that  only  serv¬ 
ice  from  the  first  date  of  participation  In 
the  plan  must  be  taken  into  account. 
Similarly,  when  an  employee  moves 
from  covered  service  to  conti^ous  non¬ 
covered  service  for  the  same  employer, 
he  or  she  continues  to  receive  credit  to¬ 
ward  vesting  in  the  benefits  accrued 
while  a  participant. 

’The  break  in  service  rule  contained  in 
paragraph  (f)  (1)  of  the  regulations  im¬ 
plements  the  statutory  language  of  sec¬ 
tion  210(a)  (2)  which  authorizes  the  Sec¬ 
retary  to  prescribe  regulations  wrlth  re¬ 
spect  to  breaks  in  service.  Commenters 
indicated  that  the  “lack  of  continuity” 
concept,  without  an  explicit  statutory 
referent,  caused  confusion.  Paragraph 
(f)  (1)  of  the  final  regulations  is  in  re¬ 
sponse  to  those  comments  and  provides 
that  noncontiguous  noncovered  service 
results  in  service  which  may  be  disre¬ 
garded  for  break  in  service  purposes. 

For  example,  imder  the  rule  in  para¬ 
graph  (f)  (1)  of  the  regulations,  non¬ 
contiguous  noncovered  service  may  be 
disregarded  by  a  multiple  employer  plan 
for  vesting  purposes.  Such  service  may 
occur  when  an  employee  moves  from 
covered  service  with  one  employer  to  non¬ 
covered  service  with  a  second  employer, 
even  if  both  employers  maintain  the 
multiple  employer  plan.  In  that  case,  the 
plan  is  not  required  to  continue  to  credit 
the  employee’s  service  for  vesting  pur¬ 
poses  so  long  as  he  remains  in  noncovered 
employment  with  the  second  employer. 
It  should  be  noted  that  the  same  result 
occurs  even  if  the  employee  moves  to 
noncontiguous  noncovered  service  with 
the  same  employer  maintaining  the  plan. 
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For  example,  employee  employed  In 
covered  service  quits  and  then  six  months 
later  is  reemployed  by  the  same  employer 
but  in  a  Job  classification  which  is  not 
covered  imder  the  plan. 

Paragraidi  (d)  of  the  final  regulations 
has  not  been  revised.  Paragraph  (d) 
(corresponding  to  paragraph  (c)  of  the 
temporary  regtilations)  provides  that  all 
employees  of  all  corporations  which  are 
members  of  a  controlled  group  of  cor¬ 
porations  (within  the  meaning  of  section 
1563(a)  of  the  Code,  determined  without 
regard  to  section  1563  (a)  (4)  and  (e)  (3) 
(C) )  shall  be  treated  as  employed  by  a 
single  employer. 

Paragraph  (e)  (formerly  paragraph 

(d)  of  the  temporary  regiilations)  sets 
forth  the  rules  with  respect  to  trades  or 
businesses  under  common  control  and 
provides  the  same  rules  as  set  forth  in 
the  former  paragraph  (d).  Paragraph 

(e)  provides  that,  imder  regulations  pre¬ 
scribed  by  the  Secretary  of  the  Treasury, 
all  employees  of  trades  or  businesses 
(whether  or  not  incorporated)  which 
are  under  common  control  shall  be 
treated  as  employed  by  a  single  epi- 
ployer.  TTils  rule  is  subject  to  the  same 
principles  and  analysis  as  controlled 
groups  of  corporations. 

A  new  paragraph  (f)  has  been  added 
to  tile  final  regulations  in  order  to  set 
forth  the  special  rule  for  break  in  serv¬ 
ice  for  multiple  employer  plans  and  to 
clarify  the  operation  of  the  substantive 
rules  contained  in  paragraphs  (c) 
through  (e)  of  the  final  r^mlations.  As 
previously  stated,  paragraph  (f)  (1)  sets 
forth  the  rule  in  the  case  of  noncontigu¬ 
ous  noncovered  service  under  a  multiple 
employer  plan.  The  purpose  of  subpara¬ 
graph  (f )  (2)  is  to  clarify  the  rule 
against  double  attribution  contained  in 
paragraph  (a)  of  the  temporary  regula¬ 
tions,  which  provided  (1)  that,  in  the 
case  of  a  multiemployer  plan,  the  plan  is 
not  required  to  apply  the  controlled  group 
or  common  control  attribution  rules  to 
service  not  otherwise  attributable  to  the 
multiple  employer  plan  through  the  op¬ 
eration  of  the  multiple  employer  plan 
rule,  and  (2)  service  under  the  multi- 
employe  plan  need  not  be  attributed  to 
controlled  group  or  common  control 
plans  through  the  operation  of  the  mul- 
tieiployer  plan  rules.  Paragraph  (f )  (2) 
states  that  a  controlled  group  or  common 
control  plan  is  required  to  apply  only  the 
rules  applicable  to  such  plan.  The  general 
principle  contained  in  paragraph  (f )  (2) 
is  that  each  plan  maintained  by  such 
an  employer  is  required  to  credit  the 
statutory  entitlements  of  an  employee 
only  under  the  rules  in  paragraph  (c), 
(d)  or  (e)  applicable  to  that  plan.  This 
is  true  even  though  the  employee  may 
have  service  with  any  nmnber  of  other 
plans  to  which  different  rules  apply.  In¬ 
deed,  a  plan  uses  the  rules  applicable  to 
it  even  though  the  «nployee  has  service 
with  another  plan  or  plans  maintained 
by  the  same  employer,  but  to  which  dif¬ 
ferent  rules  apply. 

A  new  paragrai^  (g)  is  contained  in 
the  final  regulations  in  order  to  clarify 
the  operation  of  the  “rule  of  parity”  with 


respect  to  plans  maintained  by  more  than 
one  employer.  As  previously  stated,  an 
employer  may  maintain  more  than  one 
plan,  so  that  service  may  be  required  to 
be  taken  into  account  under  various  rules. 
Consequently,  the  operation  of  the  rules 
may  result  in  an  employee  incurring  a 
break  in  sarvlce  under  one  plan  while 
being  credited  with  service  imder  another 
plan  (and  under  the  operation  of  differ¬ 
ent  rules) . 

The  operation  of  the  rule  of  parity  with 
respect  to  a  multiple  nnployer  plan  is 
illustrated  in  the  foUowlng  example.  In 
a  multiple  employer  plan  of  which  em¬ 
ployers  X  and  Y  are  the  only  members, 
an  emidoyee  earns  4  years  of  credit  for 
covered  service  with  X,  then  leaves  X 
and  immediately  thereafter  enters  upon 
4  years  of  noncovered  service  with  Y.  At 
the  end  the  4  years  with  Y,  the  «n- 
ployee  has  Inciured  four  consecutive  one- 
year  breaks  in  service  with  the  multiple 
^nployer  plan,  so  that  at  that  moment 
prior  service  with  X  may  be  disregarded. 
If  the  employee  then  enters  immediately 
into  service  with  Y  that  is  covered  by 
the  multiple  employer  plan,  the  four 
years  of  noncovered  service  with  Y  must 
be  coimted  for  eligibility  and  vesting  pur¬ 
poses.  However,  there  is  no  restoration 
of  the  4  years  of  service  with  X. 

Sevei-al  diagrams  are  included  in  the 
final  regulations.  These  diagrams  were 
adapted  from  the  diagrams  set  forth  in 
the  temporary  regulations.  To  assist  in 
the  understanding  of  the  regulations,  the 
diagrams  are  no  longer  consolidated  in  a 
single  paragrai^  but  are  used  to  illus¬ 
trate  the  operational  rules  of  the  para¬ 
graphs  in  which  they  occur.  Conse¬ 
quently,  it  has  been  necessary  to  sim¬ 
plify  certain  diagrams  in  order  to  limit 
their  operation  to  the  rule  imder  consid¬ 
eration.  However,  paragraph  (h)  con¬ 
tains  a  comprehensive  diagram  which 
illustrates  several  rules. 

Accordingly,  29  CTH  Part  2530  is  re¬ 
vised  to  read  as  follows: 

Subpart  A — Scope  and  General  Proviskma 

Sec. 

2630.200a  Scope. 

2630.300a-l  Relationship  oi  the  Act  and  the 
Internal  Revenue  Code  ot 
1854. 

2530.200a-2  Treasury  regulations  for  pur¬ 
poses  of  the  Act. 

2530.200a-3  Labor  regulations  for  purposes 
of  the  Internal  Revenue  Code 
of  1964. 

2630.200b-l  Computation  periods. 
2530.200b-2  Hour  of  service. 

2530.200b-3  Determination  of  hours  of  serv¬ 
ice. 

2530.200b-4  Break  in  service. 

2530.200b-5  Seasonal  industries  (Reserved). 
2630.200b-6  Maritime  industries. 

2630.200b-7  Day  of  service. 

2630.200b-8  Determination  of  days  of  serv¬ 
ice. 

2630.200b-9  Blapsed  time. 

2630.201- 1  Coverage;  general. 

2630.201- 2  Plans  covered  by  Part  2630. 

Subpait  B — ParticipatkMi,  Vesting  and  Benefit 
Accrual 

2630.202- 1  Eligibility  to  partlc^te;  gen¬ 

eral. 

2630ii02-2  Eligibility  computation  period. 

2630.203- 1  Vesting;  general. 


Sec. 

2630.203- 2  Vesting  computation  period. 

2530.203- 3  Suspension  of  benefits  upon  re¬ 

employment  of  retiree  [Re¬ 
served]. 

2630.204- 1  Tear  of  partlcq>atlon  for  ben¬ 

efit  accrual;  general. 

2630.204- 2  Accrual  computation  periods 

2630.204- 3  Alternative  computation  meth¬ 

od  for  accrual. 

2630.204- 4  Deferral  of  benefit  accrual. 

Subpart  C — Form  and  Payment  of  Benefits 

2630.206  [Reserved] 

2630.206  IReeervedj 

Subpart  D — Plan  Administration  as  Related  to 
Bonoflts 

2630.207  [Reserved] 

2630.208  [Reserved] 

2680.209  [Reserved] 

2530.210  Employer,  or  employers  main¬ 

taining  the  plan. 

2630.211  [Reserved] 

Authoritt:  Secs.  201,  202,  203,  204,  210, 
605,  1011,  1012,  1014  and  1016,  Pub.  L.  93-406. 
88  Stat.  862-862,  866-867,  894,  898-913,  924- 
929  (29  n.S.C.  1061-4,  1060,  1136,  26  U.6.C 
410,  411,  413,  414) ;  Secretary  of  Labor’s  Order 
No.  13-76. 

Subpart  A — Scope  and  General  Provisions 
§  2530.200a  Scope. 

§  2530.200a— 1  Relationship  of  the  Ai-i 
and  Internal  Revenue  Code  of  1954. 

(a)  Part  2  of  Title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(hereinafter  referred  to  as  “the  Act”) 
contains  minimum  standards  that  a  plan 
which  is  an  employee  pension  benefit 
plan  within  the  meaning  of  section  3(2) 
of  the  Act  and  which  is  covered  under 
Part  2  must  satisfy.  (For  a  general  ex¬ 
planation  of  the  coverage  of  Part  2,  see 
§  2530.201-1.)  Substantially  identical  re¬ 
quirements  are  imposed  by  Subohapter 
D  of  (Chapter  1  of  Subtitle  A  of  the  In¬ 
ternal  Revenue  Code  of  1954  (hereinafter 
referred  to  as  “the  Code”)  for  plans  seek¬ 
ing  qualification  for  certain  tax  benefits 
under  the  Code.  In  general,  the  CX)de  pro¬ 
visions  apply  to  “qualified”  pension,  prof¬ 
it-sharing,  and  stock  bonus  plans  de¬ 
scribed  in  section  401(a)  of  the  Code,  an¬ 
nuity  plans  described  in  section  403(a) 
of  the  Code  and  bond  purchase  plans 
described  in  section  405(a)  of  the  Ctode. 
The  standards  contained  in  Title  I  of  the 
Act  generally  apply  to  both  “non-quali- 
fied”  and  “qualified”  employee  pension 
benefit  plans.  The  standards  contained 
in  the  Act,  and  the  related  Code  provi¬ 
sions,  are  “minimum”  standards.  In 
general,  more  liberal  plan  provisions  (in 
terms  of  tne  benefit  to  be  derived  by  the 
employee)  are  not  prohibited. 

(b)  For  a  definiton  of  the  term  “em¬ 
ployee  pension  ben^t  plan”,  see  section 
3(2)  of  the  Act  and  §  2510.3-2. 

(c)  For  a  statement  of  the  coverage  of 
Part  2  of  Title  I  of  the  Act,  see  sections 
4  and  201  of  the  Act  and  §§  2510.3-2, 
2610.3-3,  2530.201-1  and  2530.201-2. 

§  2530.200a— 2  Treasury  reguLvlion*'  fur 
purposes  of  the  Act. 

R^:ulations  prescribed  by  the  Secre¬ 
tary  of  the  Treasiuy  or  his  delegate 
under  sections  410  and  411  of  the  Code 
(relating  to  minimum  standards  for  par- 
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ticiiiation  aiid  vesting)  sliall  apply  for 
purposes  of  sectiMis  202  ttirough  204  of 
the  Act.  Thus,  except  for  lliose  provisions 
(such  as  the  definition  of  an  hour  of 
service  or  a  year  of  service)  for  -which 
authority  to  prescribe  regulations  Is 
specifically  delegated  to  tiie  Secretary  of 
Labor,  relations  prescribed  by  the  Sec¬ 
retary  of  the  Treasury  shall  also  be  used 
to  implement  the  rela-ted  pro-visions  con¬ 
tained  in  the  Act.  Those  regulations 
specify  the  credit  that  must  be  given  to 
an  employee  for  years  of  service  and 
years  of  participation  completed  by  the 
employee.  The  allocation  of  regulatory 
jurisdiction  between  the  Secretary  of  the 
Treasiury  or  his  delegate  and  the  Secre¬ 
tary  of  Labor  is  governed  by  Titles  I 
through  ni  of  the  Act.  Sec  section  3002 
of  the  Act  (88  9tat.  996> 

§  2530.200a— 3  Labor  rcguiatioiu  for 
purposes  of  tbe  Internal  Revenue 
Code  of  1954. 

The  Secretary  of  Labcw-  Is  specifically 
authorized  to  prescribe  certain  regula¬ 
tions  (generally  relating  to  hour  of  serv¬ 
ice,  year  of  service,  break  in  service, 
year  of  participation  and  special  rules 
for  seasonal  and  maritime  iiulustries) 
applicable  to  both  Title  I  of  tbe  Act  and 
sections  410  and  411  of  the  Code.  These 
regulations  are  contained  In  this  Subpart 
(A)  and  Subi^rt  (B)  of  this  part  (2530) 
and  must  be  integrated  with  regulaticois 
prescribed  by  the  Secretary  of  the  Treas¬ 
ury  or  his  delegate  under  section  410  of 
the  Code  (relating  to  minimum  partici¬ 
pation  standards),  411(a)  of  the  Code 
(relating  to  minimum  vesting  standards) 
and  411(b)  of  the  Code  (relating  to  bene¬ 
fit  accrual  requirements) .  The  allocation 
of  regulatory  jurisdiction  between  the 
Secretary  of  Labor  and  the  Secretary  of 
the  Treasury  or  his  delegate  Is  governed 
by  Titles  I  through  m  of  the  Act.  See 
section  3002  of  the  Act  (88  Stat.  996) . 

§  2530.200b— 1  Computation  periods. 

(a)  General.  Under  sections  202,  203 
and  204  of  the  Act  and  sec^ons  410  and 
411  of  the  Code,  an  eimdoyee’s  statutory 
entitlements  with  regard  to  participa¬ 
tion,  vesting  and  benefit  accrual  are  gen¬ 
erally  determined  by  reference  to  years 
of  service  and  years  of  participatlmi  com¬ 
pleted  ^  the  emtdoyee  and  mie-year 
breaks  in  service  Incurred  by  the  em¬ 
ployee.  The  units  used  for  determining 
an  emidoyee’s  credit  towards  statutory 
participation,  vesting  and  benefit  accrual 
entitlements  are  In  turn  defined  in  terms 
of  the  number  of  hours  of  service  credited 
to  the  employee  during  a  specified  pe¬ 
riod — in  general,  a  twdve-consecutive- 
month  period — ^referred  to  herein  as  a 
“computation  period”.  A  plan  must  desig¬ 
nate  eligibility  computation  periods  pur¬ 
suant  to  S  2530.202-2  and  vesting  com¬ 
putation  periods  pursuant  to  S  2530.203- 
2,  and,  imder  certain  circumstances,  a 
defined  benefit  plan  must  designate  ac¬ 
crual  computation  periods  pmsuant  to 
§  2530.204-2.  An  emidoyee  who  Is  credited 
with  1000  hours  of  service  during  an  ell- 
ghdUiy  computation  period  must  gmier- 
alLr  be  credited  with  a  year  of  service  for 
purposes  of  sectlmi  202  of  the  Act  and 


section  410  of  the  <7ode  (relating  to  muii- 
mum  participation  standards).  An  em¬ 
ployee  who  is  credited  with  1000  hours  of 
service  during  a  vesting  cmnputaticm  pe¬ 
riod  must  generally  be  credited  with  a 
year  of  service  for  purposes  of  section 
203  of  the  Act  and  411(a)  of  the  Code 
(relating  to  minimum  vesting  stand¬ 
ards).  An  employee  who  completes  1000 
hours  of  service  during  an  accrual  com¬ 
putation  period  must,  under  certain  cir¬ 
cumstances,  be  credited  with  at  least  a 
partial  year  of  participation  for  pur¬ 
poses  of  section  204  of  the  Act  and  sec¬ 
tion  411(b)  of  the  Code  (relating  to  bene¬ 
fit  accrual  requirements).  With  respect 
to  benefit  accrual,  however,  the  plan  may 
not  be  required  to  credit  an  employee 
with  a  fuU  year  of  partlcb>ation  and. 
therefore,  full  accrual  for  such  year  of 
participation  unless  the  employee  is 
credited  with  the  niunber  of  hours  of 
service  or  other  permissible  imits  of 
credit  prescribed  imder  the  plan  for 
crediting  of  a  full  year  of  participation 
(sec  §  2530.204-2  (c)  and  (d) ).  It  should 
be  noted  that  under  some  of  the  equiva¬ 
lencies  which  a  plan  may  use  under 
§  2530.200b-3  to  determine  the  number  of 
units  of  service  to  be  credited  to  an  em¬ 
ployee  in  a  computation  period,  an  em¬ 
ployee  must  be  credited  with  a  year  of 
service  or  partial  year  of  participation  if 
the  employee  is  credited  with  a  number 
of  units  of  service  which  Is  less  than  1000 
in  a  computation  period.  See  also  §  2530.- 
200b-9,  relating  to  elapsed  time. 

(b)  Rules  generaUi/Mpplicable  to  com~ 
putation  periods.  In  general,  employment 
at  the  beginning  or  the  end  of  an  appli¬ 
cable  computation  period  iw  on  any  par¬ 
ticular  date  during  Uie  ccMnputation  pe¬ 
riod  is  not  determinative  of  whether  the 
«nployee  is  credited  with  a  year"  of  serv¬ 
ice  or  a  partial  year  of  participation,  or 
incurs  a  break  in  service,  for  the  com¬ 
putation  period.  Rather,  these  deter¬ 
minations  generally  must  be  made  solely 
with  reference  to  the  number  of  hours 
(or  other  units  of  service)  which  are 
credited  to  the  employee  during  the  ap¬ 
plicable  computation  perio(L  For  exam¬ 
ple,  an  ^nployee  who  Is  credited  with 
1000  hours  of  service  during  any  portion 
of  a  vesting  computation  peri(xl  must  be 
credited  with  a  year  of  service  for  that 
c(»nputation  period  regardless  of  whe¬ 
ther  the  employee  is  employed  by  the 
employer  on  the  first  or  the  last  (lay  of 
the  computation  period.  It  should  be 
noted,  however,  that  In  certain  circum¬ 
stances.  a  plan  may  provide  that  certain 
consequences  follow  from  an  employee’s 
failure  to  be  employed  on  a  particular 
date.  For  example,  under  section  202(a) 
(4)  of  the  Act  and  section  410(a)  (4)  of 
the  Code,  a  plan  may  provide  that  an 
individual  otherwise  entitled  to  com¬ 
mence  participation  in  the  plan  on  a 
specified  date  does  not  commence  par¬ 
ticipation  on  that  date  if  he  or  she  was 
separated  frmn  the  service  before  that 
date.  Similarly,  under  section  204(b)  (1) 
of  the  Act  and  section  411(b)  (1)  of  the 
Code,  a  plan  which  is  not  a  defined  ben¬ 
efit  plan  is  not  subject  to  section  204  (b) 
(1)  and  (b)(3)  of  the  Act  and  section 
411  (b)  (1)  and  (b)  (3)  of  the  Code.  Such 


a  plan,  therefore,  may  provide  that  an 
individual  who  has  be^  a  participant  in 
the  plan,  but  who  has  separated  from 
service  before  the  date  on  which  the  em¬ 
ployer’s  contributions  to  the  plan  or  for¬ 
feitures  are  allocated  among  iMUtlci- 
pants’  accounts  or  before  the  last  day 
of  the  vesting  computation  period,  does 
not  share  in  the  allocation  of  such  con¬ 
tributions  or  forfeitures  even  though  the 
individual  is  credited  with  1000  or  more 
hours  of  service  for  the  applicable  vesting 
ccmiputation  period.  Under  certain  cir¬ 
cumstances,  however,  such  a  plan  provi¬ 
sion  may  result  in  discrimination  pro¬ 
hibited  imder  section  401(a)  (4)  of  the 
Code.  See  Revenue  Ruling  76-250,  I.R.B. 
1976-27. 

§  2.5.3().200l>— 2  Iluiir  uf  service. 

(a)  General  rule.  An  hour  of  service 
which  must,  as  a  minimum,  be  counted 
for  the  purposes  of  determining  a  year  of 
service,  a  year  of  particii>atlcm  for  bene¬ 
fit  accrual,  a  lu-eak  in  service  and  em¬ 
ployment  commencement  date  (or  re¬ 
employment  commencement  date)  under 
sections  202,  203  and  204  of  the  Act  and 
sections  410  aixd  411  of  the  Code,  is  an 
hour  of  service  as  defined  in  paragraphs 
(a>  (1),  (2)  and  (8)  of  this  section.  The 
employer  may  round  up  hours  at  the  end 
of  a  computation  period  or  more  fre¬ 
quently. 

( 1 )  An  hour  of  service  is  each  hour  for 
which  an  employee  is  paid,  or  entitled  to 
payment,  for  the  performance  of  duties 
for  the  employer  during  the  applicable 
computation  period. 

(2)  An  hour  of  service  is  each  hour  for 
w'hich  an  employee  Is  paid,  or  entitled  to 
payment,  by  the  employer  on  account  of 
a  period  of  time  during  which  no  duties 
are  performed  (irrespective  of  whether 
the  employment  relationship  has  ter¬ 
minated)  due  to  vacation,  holiday.  Illness, 
incapacity  (including  disability),  layoff, 
jury  duty,  military  duty  or  leave  of 
absence.  Notwithstanding  the  preceding 
sentence, 

(i)  No  more  than  501  hours  of  service 
are  required  to  be  credited  under  this 
paragraph  (a)  (2)  to  an  employee  on 
account  of  any  single  continuous  period 
during  which  the  employee  performs  no 
duties  (whether  or  not  such  period  occurs 
In  a  single  cmnputation  period) ; 

(ii)  An  hour  for  which  an  employee  is 
directly  or  indirectly  paid,  or  entitled  to 
payment,  on  accoimt  of  a  period  during 
which  no  duties  are  performed  Is  not 
required  to  be  credited  to  the  employee 
if  such  payment  is  made  or  due  under  a 
plan  maintained  solely  for  the  purpose 
of  complying  with  applicable  worknieti’s 
compensation,  or  unemployment  com¬ 
pensation  or  disability  insurance  laws: 
and 

(iii)  Hours  of  service  are  not  required 
to  be  credited  for  a  payment  which  solely 
reimburses  an  emptoyee  for  medical  or 
medically  related  expenses  incurred  by 
the  employee. 

For  purposes  of  this  paragraph  (a)  (2) , 
a  payment  shall  be  deemed  to  be  made 
by  or  due  from  an  employer  regardless  of 
whether  such  payment  Is  made  by  or  due 
from  the  employer  directly,  or  Indirectly 
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through,  among  others,  a  trust  fund,  or 
Insurer,  to  which  the  employer  contrib¬ 
utes  or  pays  premiums  and  regardless  of 
whether  contributions  made  or  due  to 
the  trust  fund,  insurer  or  other  entity 
are  for  the  benefit  of  particular  employ¬ 
ees  or  are  on  behalf  of  a  group  of  em¬ 
ployees  in  the  aggregate. 

(3)  An  hour  of  service  is  each  hour  for 
which  back  pay.  Irrespective  of  mitiga¬ 
tion  of  damages,  is  either  awarded  or 
agreed  to  by  the  employer.  The  same 
hours  of  service  shall  not  be  credited 
both  under  paragraph  (a)  (1)  or  para¬ 
graph  (a)  (2) ,  as  the  case  may  be,  and 
under  this  paragraph  (a)(3).  Thus,  for 
example,  an  employee  who  receives  a 
back  pay  award  following  a  determina¬ 
tion  tiiat  he  or  she  was  paid  at  an  un¬ 
lawful  rate  for  hours  of  service  previously 
credited  will  not  be  entitled  to  additional 
credit  for  the  same  hours  of  service. 
Crediting  of  hours  of  service  for  back 
pay  awarded  or  agreed  to  with  respect  to 
periods  described  in  paragraph  (a)  (2) 
shall  be  subject  to  the  limitations  set 
forth  in  that  paragraph.  For  example,  no 
more  than  501  hours  of  service  are  re¬ 
quired  to  be  credited  for  payments  of 
back  pay,  to  the  extent  that  such  back 
pay  is  agreed  to  or  awarded  for  a  period 
of  time  during  which  an  employee  did 
not  or  would  not  have  performed  duties. 

(b)  Special  rule  for  determining  hours 
of  serx^e  for  reasons  other  than  the 
performance  of  duties.  In  the  case  of  a 
payment  which  is  made  or  due  on  ac- 
coimt  of  a  period  during  which  an  em¬ 
ployee  performs  no  duties,  and  which 
results  in  the  crediting  of  hours  of  serv¬ 
ice  imder  paragraph  (a)(2)  of  this  sec¬ 
tion,  or  in  the  case  of  an  award  or  agree¬ 
ment  for  back  pay,  to  the  extent  that 
such  award  or  agreement  is  made  with 
respect  to  a  period  described  in  para¬ 
graph  (a)  (2)  of  this  section,  the  number 
of  hours  of  service  to  be  credited  shall  be 
determined  as  follows : 

(1)  Payments  calculated  on  the  basis 
of  units  of  time,  (i)  Except  as  provided 
in  paragraph  (b)  (3)  of  this  section,  in 
the  case  of  a  payment  made  or  due  which 
is  calculated  on  the  basis  of  units  of 
time,  such  as  hours,  days,  weeks  or 
months,  the  number  of  hours  of  service 
to  be  credited  shall  be  the  number  <rf 
regularly  scheduled  working  hours  in¬ 
cluded  in  the  units  of  time  on  the  basis  of 
which  the  pasrment  is  calculated.  For 
purposes  of  the  preceding  sentence,  in 
the  case  of  an  employee  without  a  regu¬ 
lar  work  schedule,  a  plan  may  provide 
for  the  calculation  of  the  number  of 
hours  to  be  credited  on  the  basis  of  a 
40-hour  workweek  or  an  8-hour  workday, 
or  may  provide  for  such  calculation  on 
any  reasonable  basis  which  reflects  the 
average  hom-s  worked  by  the  employee, 
or  by  other  employees  in  the  same  job 
classification,  over  a  representative  pe¬ 
riod  of  time,  provided  that  the  basis  so 
used  is  consistently  applied  with  respect 
to  all  employees  within  the  same  job 
classifications,  reasonably  defined.  Thus, 
for  example,  a  plan  may  not  use  a  40- 
hour  wm^eek  as  a  basis  for  calculating 
the  number  of  hours  cd  service  to  be 
credited  for  periods  of  paid  absences  for 


RIHES  AND  REGULATIONS 

one  employee  while  using  an  average 
based  on  hours  woriced  over  a  represent¬ 
ative  period  of  time  as  a  basis  for  such 
calculation  for  another,  similarly  situ¬ 
ated  employee. 

(ii)  Examples.  The  following  examples 
Illustrate  the  rules  in  paragraph  (b)  (1) 
of  this  section  without  regard  to  para¬ 
graphs  (b)  (2)  and  (3). 

(A)  Employee  A  was  paid  for  6  hours 
of  sick  leave  at  his  normal  hourly  rate. 
The  payment  was  therefore  calculated 
on  the  basis  of  units  of. time  (hours).  A 
must,  therefore,  be  credited  with  6  hours 
of  service  for  the  6  hours  of  sick  leave. 

(B)  Employee  B  was  paid  his  normal 
weekly  salary  for  2  weeks  of  vacation. 
The  pasmient  was  therefore  calculated  on 
the  basis  of  units  of  time  (weeks) .  B  is 
scheduled  to  work  37^  hours  per  week 
(although  from  time  to  time  working 
overtime).  B  must,  therefore,  be  cred¬ 
ited  with  75  hours  of  service  for  the  va¬ 
cation  (37%  hours  per  week  multiplied 
by  2  weeks) . 

(C)  Employee*  C  spent  3  weeks  on  a 
paid  vacation.  C’s  salary  is  established  at 
an  annual  rate  but  is  paid  on  a  bi-weekly 
basis.  The  amoimt  of  salary  pasmients 
attributable  to  be  paid  vacation  was  cal¬ 
culated  on  the  basis  of  units  of  limb 
(weeks) .  C  has  no  regular  work  schedule 
but  works  at  least  50  hours  per  week.  The 
plan  provides  for  the  calculation  of  hours 
of  service  to  be  credited  to  employees 
in  C’s  situatimi  for  periods  of  paid  ab¬ 
sences  on  the  basis  of  a  40-hour  work¬ 
week.  C  must,  therefore,  be  credited  with 
120  houraof  service  for  the  vacation  (3 
weeks  multiplied  by  40  hours  per  week) . 

(D)  Employee  D  spent  2  weeks  on  va¬ 
cation.  for  which  he  was  paid  $150.  Al¬ 
though  D  has  no  regular  work  schedule, 
the  $150  payment  was  established  on  the 
assumption  that  an  employee  in  D’s  posi¬ 
tion  works  an  average  of  30  hours  per 
week  at  a  rate  of  $2.50  per  hour.  The 
payment  of  $150  was  therefore  calculated 
on  the  basis  of  units  of  time  (weeks). 
The  plan  provides  for  the  calculation  of 
hours  of  service  to  be  credited  to  em¬ 
ployees  in  D’s  situation  for  periods  of 
paid  absences  on  the  basis  of  Uie  aver¬ 
age  number  of  hours  worked  by  an  em¬ 
ployee  over  a  period  of  6  months.  D’s 
employer’s  records  show  that  D  worked 
an  average  of  28  hours  per  week  for  a 
6-month  period.  D  must,  therefore,  be 
credited  with  56  hours  of  service  for  the 
vacation  (28  hours  per  week  mjfitipUed 
by  2  weeks) . 

(E)  Employee  E  is  regularly  scheduled 
to  work  a  40 -hour  week.  During  a  compu¬ 
tation  period  E  is  incapacitated  as  a  re¬ 
sult  of  injury  for  a  period  of  11  weeks. 
Under  the  sick  leave  policy  of  E’s  em¬ 
ployer  E  is  paid  his  normal  weekly  sal¬ 
ary  for  the  first  8  weeks  of  his  incapacity. 
After  8  weeks  the  employer  ceases  to  pay 
E’s  normal  salary  but,  under  a  disability 
insurance  program  maintained  by  the 
employer,  E  receives  payments  equal  to 
65%  of  his  normal  weekly  salary  for  the 
remaining  3  weeks  during  which  E  is 
incapacitated.  For  the  period  during 
which  he  is  incapacitated,  therefore,  E 
receives  credit  for  440  hours  of  service 
(11  weeks  multiplied  by  40  hours  per 
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week)  regardless  of  the  fact  that  pay¬ 
ments  to  E  for  the  last  3  wee^  of  the 
period  during  which  he  was  incapaci¬ 
tated  were  made  in  amounts  less  than 
E’s  normal  compensation. 

(2)  Payments  not  calculated  on  the 
basis  of  units  of  time.  (1)  Except  as  pro¬ 
vided  in  paragraph  (b)  (3)  of  this  sec¬ 
tion,  in  the  case  of  a  payment  made  or 
due,  which  is  not  calcifiated  on  the  basis 
of  units  of  time,  the  number  of  hours  of 
service  to  be  credited  shall  be  equal  to 
the  amoimt  of  the  paymrait  divided  by 
the  employee’s  most  recent  hourly  rate  of 
compensation  (as  determined  under 
paragraph  (b)  (2)  (ii)  of  this  section)  be¬ 
fore  the  period  during  which  no  duties 
are  performed. 

(ii)  For  purposes  of  paragraph  (b)  (2) 
(i)  of  this  section  an  employee’s  hourly 
rate  of  compensation  shall  be  determined 
as  follows: 

(A)  In  the  case  of  an  employee  whose 
compensation  is  determined  on  the  basis 
of  an  hourly  rate,  such  hourly  rate  shall 
be  the  employee’s  most  recent  hourly  rate 
of  compensation. 

(B)  In  the  case  of  an  employee  whose 
compensation  is  determined  on  the  basis 
of  a  fixed  rate  for  specified  periods  of 
time  (other  than  hours)  such  as  days, 
weeks  or  months,  the  employee’s  hourly 
rate  of  compensation  shall  be  the  em¬ 
ployee’s  most  recent  rate  of  compensa¬ 
tion  for  a  sp>ecified  period  of  time  (other 
than  an  hour) ,  divided  by  the  number  of 
hours  regularly  scheduled  for  the  per¬ 
formance  of  duties  during  such  peticid  of 
time.  For  purposes  of  the  preceding  sen¬ 
tence,  in  the  case  of  an  employee  without 
a  regular  work  schedule,  the  plan  may 
provide  for  the  calculation  of  the  em¬ 
ployee’s  hourly  rate  of  compensation  on 
the  basis  of  a  40-hour  workweek,  an  8- 
hour  workday,  or  may  provide  for  such 
calculation  cm  any  reasonable  basis 
which  refiects  the  average  hours  worked 
by  the  employee  over  a  representative- 
period  of  time,  provided  that  the  basis  so 
used  is  conslst^tly  applied  -with  respect 
to  all  employees  witl:^  the  same  job 
classifications,  reasonably  defined. 

(C)  In  the  case  of  an  employee  whose 
compensation  is  not  determined  on  the 
basts  of  a  fixed  rate  for  specified  periods 
of  time,  the  employee’s  hourly  rate  of 
compensation  shall  be  the  lowest  hourly 
rate  of  compensation  paid  to  employees 
in  the  same  job  classification  as  that  of 
the  employee  or,  if  no  employees  in  the 
same  job  classification .  have  an  hourly 
rate,  the  'minimum  wage  as  established 
from  time  to  time  imder  section  6(a)(1) 
of  the  Fair  Labor  Standards  Act  of  1938, 
as  amended. 

(iii)  Examples.  ’The  following  exam¬ 
ples  illustrate  the  rules  in  paragraph 
(b)  (2)  of  this  section  without  regard  to 
paragraphs  (b)  (1)  and  (3). 

(A)  As  a  result  of  an  injury,  an  em¬ 
ployee  is  incapacitated  for  5  weeks.  A 
lump  sum  payment  of  $500  is  made  to 
the  employee  with  respect  to  the  injury 
imder  a  disability  insurance  plan  main¬ 
tained  by  the  employee’s  employer.  At 
the  time  of  the  injury,  the  employee’s 
rate  of  pay  was  $3.00  per  hour.  'Ihe  em¬ 
ployee  must,  therefore,  be  credited  with 
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167  hours  service  ($500  divided  by 
$3.00  per  hour). 

(B)  Same  facts  as  in  Example  (A), 
above,  except  that  at  the  time  of  the 
injury,  the  employee’s  rate  of  pay  was 
$160  per  week  and  the  employee  has  a 
regular  work  schedule  of  40  hours  per 
week.  The  employee’s  hourly  rate  of 
compensation  is,  therefore.  $4.00  per 
hour  ($160  per  week  divided  by  40  hours 
per  week)  and  the  employee  must  be 
credited  with  125  hours  of  service  for 
the  period  of  absence  ($500  divided  by 
$4.00  per  hour) . 

(C)  An  employee  is  paid  at  an  hourly 
rate  of  $3.00  per  hour  and  works  a  reg¬ 
ular  schedule  of  40  hours  per  week.  The 
employee  is  disabled  for  26  weeks  dur¬ 
ing  a  computation  period.  For  the  first 
12  weeks  of  disability,  the  employee  is 
paid  his  normal  weekly  earnings  of  $120 

'  per  week  by  the  employer.  Thereupon,  a 
lump-sum  disability  payment  of  $1000  is 
made  to  the  employee  under  a  disability 
insurance  plan  maintained  by  the  em¬ 
ployer.  Under  paragraph  (a)  (3)  (i)  of  . 
this  section,  the  employee  is  credited 
with  501  hours  of  service  for  the  period 
of  disability  (lesser  of  501  hours — the 
maximum  number  of  hours  required  to 
be  credited  for  a  period  of  absence — or 
the  sum  of  12  weeks  multiplied  by  40 
hours  per  week  plus  $1000  divided  by 
$3.00  per  hour). 

(3)  Rule  against  double  credit,  (i) 
Notwithstanding  paragraphs  (b)  (1) 

and  (2)  of  this  section,  an  employee  is 
not  required  to  be  credited  on  account  of 
a  period  during  which  no  duties  are  per¬ 
formed  with  a  number  of  hours  of  serv¬ 
ice  which  is  greater  than  the  number  of 
hours  regularly  scheduled  for  the  per¬ 
formance  of  duties  during  such  period. 
For  purposes  of  applsdng  the  preceding 
sentence  in  the  case  of  an  employee 
without  a  regular  work  schedule,  a  plan 
may  provide  for  the  calculaticm  of  the 
number  of  hours  of  service  to  be  credited 
to  the  employee  for  a  p>eriod  during 
which  no  duties  are  performed  on  the 
basis  of  a  40-hour  workweek  or  an  8- 
hour  workday,  or  may  provide  for  such 
calculation '  on  any  reasonable  basis 
which  reflects  the  average  hours  worked 
by  the  employee,  or  by  other  employees 
in  the  same  job  classification,  over  a 
representative  period  of  time,  provided 
that  the  basis  so  used  is  consistently  ap¬ 
plied  with  respect  to  all  employees  within 
the  same  job  classifications,  reasonably 
defined. 

(ii)  Examples.  (A)  Employee  A  has  a 
regular  40-hour  workweek.  Each  year 
Employee  A  is  entitled  to  pay  for  a  two- 
week  vacation,  in  addition  to  receiving 
normal  wages  for  all  hoiu^  worked,  re¬ 
gardless  of  whether  A  actually  takes  a 
vacation  and  regardless  of  the  duration 
of  his  vacation.  The  vacation  payments 
are.  therefore,  calculated  on  the  basis  of 
units  of  time  (we^).  In  computation 
period  I,  A  takes  no  vacation  but  receives 
vacation  pay.  A  is  entitled  to  no  credit 
for  hours  of  service  for  the  vacation  pay- 

*  ment  made  in  computation  period  I  be¬ 
cause  the  pa3mient  was  not  made  on  ac¬ 
count  a  period  during  which  no  duties 
were  performed.  In  computation  period 
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II,  A  takes  a  vacation  of  one  week  in 
duration,  although  receiving  pay  for  a 
two-week  vacation.  A  is  entitled  to  be 
credited  with  40  hours  of  service  for  his 
one-week  vacation  in  computation  period 
II  even  though  paid  for  two  wedcs  of  va¬ 
cation.  In  computation  period  m,  A 
takes  a  vacation  for  a  period  lasting  more 
than  2  weeks.  A  is  entitled  to  be  credited 
with  80  hours  of  service  for  his  vacation 
in  computation  period  III  (40  hours  per 
week  multiplied  by  2  weeks)  even  though 
the  vacation  lasted  more  than  2  weeks. 

(B)  Employee  B  has  no  regular  work 
schedule.  As  a  result  of  an  injury,  B  is 
incapacitated  for  1  day.  A  lump-smn  pay¬ 
ment  of  $500  is  made  to  A  with  respect 
to  the  injury  under  an  insurance  pro¬ 
gram  maintained  by  the  employer.  A 
pension  plan  maintained  by  the  employer 
provides  for  the  calculation  of  the  num¬ 
ber  of  hours  of  service  to  be  credited  to 
an  employee  without  a  regular  work 
schedule  on  the  basis  of  an  8-hour  day. 
A  is  therefore  required  to  be  credited 
with  no  more  than  8  hours  for  the  day 
during  which  he  was  incapacitated,  even 
though  A’s  rate  of  pay  immediately  be¬ 
fore  the  injury  was  $3.00  per  hour. 

(c)  Crediting  of  hours  of  service  to 
computation  periods.  (1)  Except  as  pro¬ 
vided  in  paragraph  (c)  (4)  of  this  section, 
hours  of  service  described  in  paragraph 
(a)  (1)  of  this  section  shall  be  credited  to 
the  computation  period  in  which  the 
duties  are  performed. 

(2)  Except  as  provided  in  paragraph 
(c)  (4)  of  this  section,  hours  of  service 
described  in  paragraph  (a)  (2)  of  this 
sectimi  shall  be  credited  as  follows: 

(i)  Hours  of  service  credited  to  an  em¬ 
ployee  on  account  of  a  payment  which  is 
calculated  on  the  basis  of  units  of  time, 
such  as  hours,  days,  weeks  or  months, 
shall  be  credit^  to  the  computation  pe¬ 
riod  or  computation  periods  in  which  the 
period  during  which  no  duties  are  per¬ 
formed  occurs,  beginning  with  the  first 
unit  of  time  to  which  the  payment  re¬ 
lates. 

(ii)  Hours  of  service  credited  to  an 
employee  by  reason  of  a  payment  which 
is  not  calculated  on  the  basis  of  imits  of 

"  time  shall  be  credited  to  the  computation 
period  in  which  the  period  during  which 
no  duties  are  performed  occiu*s,  or  if  the 
period  during  which  no  duties  are  per¬ 
formed  extends  beyond  one  computation 
period,  such  hours  of  service  shall  be 
allocated  between  not  more  than  the  first 
two  ccxnputation  periods  on  any  reason¬ 
able  basis  which  is  consistently  applied 
with  respect  to  all  ranployees  within  the 
same  job  classifications,  reasonably  de¬ 
fined. 

(3)  Except  as  provided  in  paragraph 
(c)  (4)  of  this  seotion,  hours  of  service 
described  in  paragraph  (a)  (3)  of  this 
section  shall  be  credit^  to  the  computa¬ 
tion  period  or  periods  to  which  the  award 
or  agreement  for  back  pay  pertains, 
rather  than  to  the  computation  period  in 
which  the  award,  agreement  or  payment 
is  made. 

(4)  In  the  case  of  hours  of  service  to 
be  credited  to  an  employee  in  connection 
with  a  period  of  no  more  than  31  days 
which  extends  beyond  one  computation 
period,  all  such  hours  of  service  may  be 


credited  to  the  first  computation  period 
or  the  second  computation  period.  Cred¬ 
iting  of  hours  of  service  under  this  sub¬ 
paragraph  must  be  done  consistently 
with  respect  to  all  employees  within  the 
same  job  classifications,  reasonably  de¬ 
fined. 

(5)  Examples.  The  following  examples 
are  intended  to  illustrate  paragraph  (c) 

(4)  of  this  section. 

(i)  An  employer  maintaining  a  plan 
pays  employees  on  a  bi-weekly  basis.  The 
plan  designates  the  calendar  year  as  the 
•vesting  computation  period.  The  em- 
ployer  adopts  the  practice  of  crediting 
hours  of  service  for  the  performance  of 
duties  during  a  bi-weekly  i)ayroU  period 
to  the  vesting  computation  period  in 
which  the  payroll  period  ends.  Thus, 
when  a  payroll  period  ends  on  January  7, 

1978,  all  hours  of  service  to  be  credited  to 
employees  for  the  performance  of  duties 
during  that  payroll  period  are  credited 
to  the  vesting  computation  period  begin¬ 
ning  on  January  1, 1978.  This  practice  is 
consistent  with  paragraph  (c)  (4)  of  this 
section,  even  though  some  hours  of  serv¬ 
ice  credited  to  the  computation  period  be¬ 
ginning  on  January  1,*  1978,  are  attribu¬ 
table  to  duties  performed  during  the  pre¬ 
vious  vesting  computation  period. 

(ii)  An  employer  maintains  a  sick  leave 
policy  under  which  an  employee  is  en¬ 
titled  to  a  certain  number  of  hours  of 
sick  leave  each  year,  on  accoimt  of  which 
the  employee  is  paid  his  or  her  normal 
rate  of  compensation.  An  employee  with 
a  work  schedule  of  8  hours  per  day,  5 
days  per  week,  is  sick  from  December  26, 

1977  through  January  4,  1978.  Under  the 
employer’s  sick  leave  policy,  the  em¬ 
ployee  is  entitled  to  compensation  for  the 
entire  period.  A  plan  maintained  by  the 
employer  establishes  a  calendar-year 
vesting  computation  period.  The  period 
from  December  26, 1977  through  Decem¬ 
ber  31,  1977  includes  5  working  days;  the 
period  from  January  1,  1978  tlunugh 
January  4, 1978  includes  3  working  days. 

Unless  the  plan  adopts  the  alternative 
method  for  crediting  service  under  par¬ 
agraph  (c)  (4)  of  this  section  (illustrated 
in  Example  (iii),  below)  for  the  period 
of  paid  sick  leave,  the  plan,  pursuant  to 
paragraph  (c)  (2)  (i)  of  this  section,  must  I 

credit  the  employee  with  40  hours  of 
service  in  the  1977  vesting  computation 
period  (5  days  multiplied  by  8  hours  per 

day)  and  24  hours  of  service  in  the  1978 
vesting  computation  period  (3  days  mul¬ 
tiplied  by  8  hours  per  day ) .  | 

(iii)  Same  facts  as  in  Example  (ii),  < 

above,  except  that  the  plan  adopts  the  I 

practice  of  crediting  hours  of  service  , 

for  sick  leave  and  other  periods  of  com¬ 
pensated  absences  to  the  vesting  compu¬ 
tation  period  in  which  the  employer’s 
bi-weekly  payroll  period  ends.  The  em¬ 
ployee  returns  to  work  on  January  5, 

1978  and  works  for  2  days.  For  the  2- 
week  payroll  period  ending  on  Januwy 
8,  1978,  the  employee  may  be  credited 
with  80  hours  of  service  in  the  1978  vest¬ 
ing  computation  period  (64  hours  of 
service  for  the  paid  sick  leave  and  16 
hours  of  service  for  the  2  days  diirlng 
which  duties  were  performed). 

(d)  Other  Federal  law.  Nothing  In 
this  section  shall  be  construed  to  alter. 
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amend,  modify.  Invalidate,  impair  or 
supers^e  any  law  of  the  United  States 
or  any  rule  or  regulation  issued  rmder 
any  such  law.  Thus,  for  example,  noth¬ 
ing  in  this  section  shall  be  construed 
as  denying  an  employee  credit  for  an 
“hour  of  service”  if  credit  is  required  by 
separate  federal  law.  Furthermore,  the 
nature  and  extent  of  such  credit  shall 
be  determined  under  such  law. 

(e)  Additional  example.  (1)  During 
a  computation  period,  an  employee  was 
paid  for  working  38Vi  hours  a  week  for 
45  weeks.  During  the  remaining  7  weeks 
of  the  computation  period  the  employee 
was  not  employed  by  this  employer.  The 
employee  completed  1,721  >4  hours  of 
service  (45  weeks  worked  multiplied  by 
hoiUT  per  week) .  The  employer  may 
also  roimd  up  homs  at  the  end  of  the 
computation  period  or  more  frequently. 
Thiis,  this  employee  could  be  credited 
with  1,722  hours  of  service  (or,  if  the 
employer  rounded  up  at  the  end  of  each 
week,  39  hours  of  service  per  week,  re¬ 
sulting  in  credit  for  1,755  hours  of  serv¬ 
ice). 

(2)  During  a  computation  period,  an 
employee  was  paid  for  a  workweek  of 
40  hours  per  week  for  40  weeks  and,  in¬ 
cluding  overtime,  for  working  50  hours 
per  week  for  8  weeks.  The  employee 
completed  2,000  hours  of  service  (40 
weeks  multiplied  by  40  hours  per  week, 
plus  8  weeks  worked  multiplied  by  50 
hours  per  week) . 

(3)  During  a  computation  period,  an 
employee  was  paid  for  working  2  regu¬ 
larly  siheduled  40-hoiu:  weeks  and  then 
became  dlsaUed.  The  employee  was  dis¬ 
abled  through  the  remainder  of  the 
c(»nputatlon  period  and  the  following 
computation  period.  Throughout  the  pe¬ 
riod  of  disability,  pajmients  were  made 
to  the  employee  as  follows:  for  the  first 
month  of  the  period  of  disability,  the 
employer  continued  to  pay  the  employee 
the  «nployee’s  normal  compensation  at 
the  same  rate  as  before  the  disability 
occurred;  thereupon,  imder  ihe  employ¬ 
er’s  disability  Insurance  policy,  pay¬ 
ments  were  made  to  the  employee  in 
amoimts  equal  to  80  percent  of  the  em¬ 
ployee’s  compensation  before  the  dis¬ 
ability.  For  the  first  computation  period 
the  employee  is  credited  with  80  hours 
of  service  for  the  performance  of  duties 
(2  weeks  multiplied  by  40  hours  per 
we^)  and  501  hours  of  service  for  the 
period  of  disability  (the  lesser  of  501 
hours  of  service  or  50  weeks  miiltipdied 
by  40  hoims  per  week) ,  or  a  total  of  581 
horn's  of  service;  for  the  second  compu¬ 
tation  period  the  employee  is  credited 
with  no  hours  of  service  because,  imder 
paragraph  (a)  (2)  (1)  of  this  section,  the 
maximum  of  501  hours  df  service  has 
been  credited  for  the  period  of  disability 
In  the  first  computation  period. 

(4)  An  employee  has  a  regularly  sched¬ 
uled  5-day,  40-hour  week.  During  a  com¬ 
putation  period  the  employee  works  for 
the  first  week,  spends  the  second  week  on 
a  paid  vacation,  returns  to  work  for  an 
hour  and  Is  then  disabled  for  the  re¬ 
mainder  of  the  computatlmi  period.  Pay¬ 
ments  under  a  disability  plan  maintained 
by  the  employer  are  made  to  the  em¬ 


ployee  on  account  of  the  period  of  dis¬ 
ability.  The  employee  is  credited  with  582 
hours  of  service  for  the  computation  pe¬ 
riod  (40  horns  for  the  period  of  paid 
vacation;  41  hours  for  the  performance 
of  duties;  501  hours  for  the  period  of 
disability). 

(5)  Same  facts  as  in  Example  (4), 
above,  except  that  the  employee’s  period 
of  disability  begins  before  the  employee 
returns  from  vacation  to  the  perform¬ 
ance  of  duties.  The  employee  is  credited 
with  only  541  hours  of  service,  because 
the  paid  vacation  and  the  disability  to¬ 
gether  constitute  a  single,  continuous  pe¬ 
riod  during  which  no  duties  were  per¬ 
formed  and,  therefore,  under  paragraph 

(a)  (2)  (i)  of  this  section,  no  more  than 
501  hours  of  service  are  required  to  be 
credited  feu:  such  period. 

(6)  During  a  computation  period,  an 
employee  worked  40  hours  a  weds  for  the 
first  2  weeks.  'The  employee  then  began 
serving  on  active  duty  in  the  Armed 
Forces  of  the  United  States,  which  service 
occupied  the  remaining  50  weeks  of  the 
computation  period.  The  employee  would 
be  credited  with  80  hours  (2  weeks 
worked  multiplied  by  40  hours)  plus 
such  credit  as  may  be  prescribed  by  sepa¬ 
rate  Federal  laws  relating  to  military 
service.  'The  nature  and  extent  of  the 
credit  that  the  employee  receives  upon 
his  return  and  the  purpose  for  which 
such  credit  is  given,  e.g.,  the  percentage 
of  his  or  her  accrued  benefits  derived 
freun  employer  conUlbutions  which  are 
nmiforfeitable  (or  vested),  will  depend 
upon  the  interpretatlcm  of  the  federal  law 
governing  veterans’  reemployment  rights. 

(f)  Plan  document.  A  plan  which 
credits  service  on  the  basis  ot  hours  of 
service  must  state  in  the  plan  dociunent 
the  definition  oi  hours  of  service  set  forth 
in  paragraph  (a)  of  this  section,  but  is 
not  required  to  state  the  rules  set  forth  in 
paragraphs  (b)  and  (c)  of  this  section 
if  they  are  incorporated  by  reference. 

§  2530,200b— 3  Determination  of  service 
to  be  credited  to  employees. 

(a)  General  rule.  For  the  purpose  of 
determining  the  hours  of  service  which 
must  be  credited  to  an  emidoyee  for  a 
ccxnputation  period,  a  idan  shall  deter¬ 
mine  hours  of  sendee  from  records  of 
hours  worked  and  hoius  Ux  which  pay- 
moit  is  made  or  due  or  shall  use  an 
equivalency  permitted  under  paragraphs 
(d) ,  (e)  or  (f )  of  this  sectiem  to  deter¬ 
mine  hours  of  service.  Any  records  may 
be  used  to  determine  hours  of  service  to 
be  credited  to  employees  under  a  plan, 
even  though  such  records  are  maintained 
for  other  purposes,  provided  that  they 
accurately  refiect  the  actual  number  of 
hours  of  service  with  which  an  employee 
is  required  to  be  credited  imder  §  2530.- 
200b-2(a) .  Payroll  records,  for  example, 
may  provide  sufficiently  accurate  data  to 
serve  as  a  iMsis  for  determining  hours  of 
service.  If,  however,  existing  records  do 
not  accurately  refiect  the  actual  num¬ 
ber  of  hours  of  service  with  which  an 
«n];doyee  is  entitled  to  be  credited,  a  i^n 
must  either  devdop  and  maintain  ade¬ 
quate  records  or  use  one  of  the  permitted 
equlval^cies.  A  plan  may  in  any  case 
credit  hours  of  service  imder  any  method 


i  4 

which  results  in  the  crediting  of  no  less 
than  the  actual  number  of  hours  of  serv¬ 
ice  required  to  be  credited  under  §  2530.- 
200b-2(a)  to  each  employee  in  a~com- 
putation  period,  even  though  such 
method  may  result  in  the  crediting  of 
hours  of  service  in  excess  of  the  number 
of  hours  required  to  be  credited  under 
}  2530.200b-2.  A  {dan  is  not  required  to 
prescribe  in  its  documents  which  rec¬ 
ords  are  to  be  used  to  determine  hours  of 
service. 

(b)  Determination  of  pre-effective 
date  hours  of  service.  To  the  extent  that 
a  plan  is  required  to  determine  hours  of 
service  completed  before  the  effective 
date  of  Part  2  of  Title  I  of  the  Act  (see 
section  211  of  the  Act) ,  the  plan  may  use 
whatever  records  may  be  reasonably  ac¬ 
cessible  to  It  and  may  make  whatever  cal¬ 
culations  are  necessary  to  determine  the 
approximate  number  of  hours  of  service 
completed  before  such  effective  date.  For 
example.  If  a  plan  or  an  onployer  main¬ 
taining  the  plan  has,  or  has  access  to, 
only  the  records  of  compoisation  of  em¬ 
ployees  for  the  period  before  the  effective 
date,  it  may  derive  the  pre-effective  date 
hours  of  service  by  using  the  hourly  rate 
for  the  period  or  the  hours  customarily 
wmrked.  If  accessible  records  are  insuffi- 
ci^it  to  make  an  approximation -of  the 
number  of  pre-effective  date  hours  of 
service  for  a  particular  employee  or 
group  of  employees,  the  plan  may  make 
a  reasonaUe  estimate  of  the  hours  of 
service  completed  by  such  employee  or 
employees  during  the  pvarticular  period. 
For  examine,  if  records  are  avallaUe 
with  respect  to  some  raiployees,  the  plan 
may  estimate  the  hours  of  other  «n- 
ployees  in  the  same  Job  classification 
based  on  these  records.  A  plan  may  use 
any  of  the  equivalencies  permitted  under 
this  section,  or  the  elapsed  time  method 
of  crediting  service  permitted  under 
this  section,  or  the  elapsed  time  method 
of  crediting  service  permitted  under 
§  2530.2Q0b-9,  to  determine  hours  of 
service  completed  before  the  effective 
date  of  Part  2  of  Title  I  of  the  Act. 

(c)  Use  of  equivalencies  for  determin¬ 
ing  service  to  be  credited  to.  employees. 
(1)  The  equivalencies  permitted  under 
paragraphs  (d) ,  (e)  and  (f )  of  this  sec¬ 
tion  are  methods  of  determining  service 
to  be  credited  to  employees  during  com- 
putatimi  periods  which  are  alternatives 
to  the  general  rule  for  determining  hours 
of  service  set  forth  in  paragraph  (a)  of 
this  section.  The  equivalencies  are  de¬ 
signed  to  enable  a  plan  to  determine  the 
amount  of  service  to  be  credited  to  an 
employee  in  a  computation  period  on  the 
basis  of  records  which  do  not  accurately 
refiect  the  actual  number  of  hours  of 
service  required  to  be  credited  to  the  em¬ 
ployee  under  §  2530.200b-2(a).  However, 
the  eqtHvalencies  may  be  used  even  if 
such  records  are  maintained.  Any  equiv¬ 
alency  used  by  a  plan  must  be  set  forth 
in  the  document  under  which  the  plan  is 
maintained. 

(2)  A  plan  may  use  different  methods 
of  crediting  service,  Including  equivalen¬ 
cies  permitted  under  paragn^hs  (d)» 
(e)  and  (f)  of  this  secHon  and  ttw 
method  of  crediting  sendee  under  tbm 
gbneral  rule  set  forth  In  13510.9001^ 
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J(a) ,  for  different  classifications  of  em¬ 
ployees  covoed  under  the  plsm  or  for 
differoit  purposes,  provided  that  such 
classifications  are  reasonable  and  are 
consisteatly  applied.  Thus,  for  example, 
a  plan  may  provide  that  part-time  em¬ 
ployees  are  credited  imder  the  general 
method  of  crediting  service  set  forth  in 
§  2530.2001>-2  and  full-time  employees 
are  credited  under  a  permissible  equiv- 
aloicy.  A  classification,  however,  will  not 
be  deemed  to  be  reasonable  or  consist¬ 
ently  applied  if  such  classification  is  de¬ 
signed  with  an  intent  to  preclude  an 
employee  or  employees  from  attaining 
statutory  entitlement  with  respect  to 
eligibility  to  participate,  vesting  or  bene¬ 
fit  accrual.  For  example,  a  classification 
applied  so  that  any  employee  credited 
with  less  than  1,000  hours  of  service  din¬ 
ing  a  given  12-consecutive-month  period 
would  be  considered  part-time  and  sub¬ 
ject  to  the  general  method  of  crediting 
oervice  rather  than  an  equivalency  would 
not  be  reasonable. 

(3)  Notwithstanding  paragraphs  (c) 

(1)  and  (2)  of  this  section,  the  use  of  a 
permissible  equivalency  for  some,  but 
not  all,  purposes  or  the  use  of  a  permis¬ 
sible  equivalency  for  some,  but  not  all, 
employees  may,  under  certain  circum¬ 
stances,  result  in  discrimination  pro¬ 
hibited,  result  in  discrimination  pro- 
Code,  even  though  it  is  permitted  imder 
this  section. 

(d)  Equivalencies  based  on  working 
time.  (1)  Hours  worked.  A  plan  may  de¬ 
termine  service  to  be  credited  to  an  em¬ 
ployee  on  the  basis  of  hours  woiiced,  as 
d^ned  in  paragraph  (d)  (3)  (i)  of  this 
section,  if  870  hours  worked  are  treated 
as  equivalent  to  1,000  hours  of  service  and 
435  hours  worked  are  treated  as  equiv¬ 
alent  to  500  hours  of  service. 

(2)  Regular 'time  hours.  A  plan  may 
determine  service  to  be  credited  to  an 
employee  on  the  basis  of  regular  time 
hours,  as  defined  in  paragraph  (d)  (3)  (11) 
of  this  section,  if  750  regular  tipie  hours 
are  treated  as  equivalent  to  1,000  hours 
of  service  and  375  r^mlar  time  hours  are 
treated  as  equivalent  to  500  hours  of 
service. 

(3)  For  purposes  of  this  section: 

(i)  The  term  “hours  worked”  shall 
mean  hours  of  service  described  in 
S  2530.200b-2(a)  (1) ,  and  hours  for  which 
back  pay,  irrespective  of  mitigation  of 
damages,  is  awarded  or  agreed  to  by  an 
employer,  to  the  extent  that  such  award 
or  agreement  is  intended  to  cixnpensate 
an  employee  for  periods  during  which  the 
employee  would  have  been  engaged  in  the 
performance  of  duties  for  the  employer. 

(ii)  The  term  “regular  time  hours” 
shall  mean  hours  worked,  except  hours 
for  which  a  premium  rate  is  paid  because 
such  hours  are  in  excess  of  the  n^^imum 
workweek  applicable  to  an  ^ployee 
un^er  section  7(a)  of  the  Fair  Labor 
Standards  Act  of  1938,  as  amended,  or 
because  such  hours  are  in  excess  of  a 
bona  fide  standard  workweek  or  work¬ 
day. 

(4>  A  plan  determining  service  to  be 
credited  to  an  employee  on  the  basis  of 
hours  worked  or  regular  time  hours  shall 
credit  hours  worked  or  regular  tkne 
hours,  as  the  case  may  be,  to  ccmiputa- 
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tion  periods  in  accordance  with  the  rules 
for  crediting  hours  of  service  to  compu¬ 
tation  periods  set  forth  in  S  2520.200b-2 
(c). 

(5)  Examples,  (i)  A  defined  benefit 
plan  uses  the  equivalency  based  on  hours 
worked  permitted  under  paragraph  (d) 
(1)  of  this  section.  The  plan  uses  the 
same  12-consecutive-month  period  for 
the  vesting  and  accrual  computation  pe¬ 
riods.  The  plan  credits  a  participant  with 
each  hour  for  which  the  participant  is 
paid,  or  entitled  to  payment,  for  the 
performance  of  duties  for  the  employer 
during  a  computation  period  (as  well  as 
each  hour  for  which  b^k  pay  is  award¬ 
ed  or  agreed  to).  During  a  vesting/ac¬ 
crual  computation  period  Participant  A 
is  credited  with  870  hours  worked.  A  is 
credited  with  a  year  of  service  for  pur¬ 
poses  of  vesting  for  the  computation  pe¬ 
riod  and  with  at  least  a  partial  year  of 
participation  for  purposes  of  accrual,  as 
if  A  had  been  credited  with  1000  hours 
of  service  during  the  computation  period. 
During  the  same  computation  period 
Participant  B  is  credited  with  436  hours 
of  service.  B  is  not  credited  with  a 
of  service  for  purposes  of  vesting  or  a 
partial  year  of  participation  for  purposes 
of  accrual  for  the  computation  period, 
but  does  not  incur  a  one-year  break  in 
service  for  the  computation  period,  as  if 
B  had  been  credit^  with  501  hours  of 
service  during  the  computation  period. 

(ii)  A  plan  uses  the  equivalency  based 
on  regular  time  hours  permitted  under 
paragraph  (d)  (2)  of  this  section.  Dur¬ 
ing  a  computation  period  a  participant 
woiks  370  regular  time  hours  arid  20 
overtime  hours.  The  participant  incurs 
a  (me-year  break  in  service  for  the  com¬ 
putation  period  because  he  has  not  been 
credited  with  375  regular  time  hours  in 
the  computation  period. 

(e)  Equivalencies  based  on  periods  of 
employment.  (1)  Except  as  provided  in 
paragraphs  (e)  (4)  and  (6)  of  this  sec¬ 
tion,  a  plan  may  determine  the  number 
of  hours  of  service  to  be  credited  to 
employees  in  a  computation  period  on, 
the  following  bases: 

(1)  On  the  basis  of  days  of  employ¬ 
ment.  if  an  employee  is  credited  with  10 
hours  of  service  for  each  day  for  which 
the  employee  would  be  required  to  be 
credited  with  at  least  one  hour  of  service 
under  §  2530.200b-2; 

(ii)  On  the  basis  of  weeks  of  employ¬ 
ment,  if  an  employee  is  credited  with  45 
hours  of  service  for  each  week  for  which 
the  employee  would  be  required  to  be 
credited  with  at  least  one  hour  of  service 
under  §  2530.200b-2; 

(ill)  On  the  basis  of  semi-monthly 
payroll  periods,  if  an  employee  is  cred¬ 
ited  with  95  hours  of  service  for  each 
semi-monthly  payroll  period  for  which 
the  employee  would  be  required  to  be 
credited  with  at  least  one  hour  of  serv¬ 
ice  under  §  2530.200b-2;  or 

(iv)  On  the  basis  of  months  of  employ¬ 
ment,  if  an  employee  is  credited  with  190 
hours  of  service  for  each  month  for  which 
the  employee  would  be  required  to  be 
credited  with  at  least  one  hour  of  service 
under  §  2530.200b-2. 

(2)  Except  as  provided  in  paragraphs 
(e)  (4)  and  (6)  of  this  section,  a  plan 


may  determine  the  number  of  hours  of 
service  to  be  credited  to  employees  in  a 
computation  period  on  the  basis  of  shifts 
if  an  employee  is  credited  with  the  num¬ 
ber  of  hours  Included  in  a  ^ift  for 
each  shift  for  which  the  employee  would 
be  required  to  be  credited  with  at  least 
one  hour  of  service  under  §  2530.200b-2. 
If  a  plan  uses  the  equivalency  based  on 
shifts  i>ermitted  under  this  paragraph, 
the  times  of  the  beginning  and  end  of 
each  shift  used  as  a  basis  for  the  deter¬ 
mination  of  service  shall  be  set  forth 
in  a  document  referred  to  in  the  plan. 

(3)  Examples.  The  following  examples 
illustrate  the  application  of  paragraphs 
(e)  tl)  and  (2)  of  this  section: 

(i)  A  plan  uses  the  equivalency  based 
on  weeks  of  employment  permitted  un¬ 
der  paragraph  (e)  (1)  (ii)  of  this  section. 
An  employee  works  for  one  hour  on  the 
first  workday  of  a  week  and  then  takes 
leave  without  pay  for  the  entire  remain¬ 
der  of  the  week.  The  plan  must  credit  the 
employee  with  45  hours  of  service  for 
the  week. 

(ii)  A  plan  uses  the  equivalency  based 
on  weeks  of  employment  permitted  un¬ 
der  paragraph  (e)  (1)  (ii)  of  this  section. 
An  employee  spends  a  week  on  vacation 
with  pay.  The  plan  must  credit  the  em¬ 
ployee  with  45  hours  of  service  for  the 
week. 

(iii)  A  plan  uses  the  equivalency  based 
on  weeks  of  employment  permitted  un¬ 
der  paragraph  (e)  (1)  (ii)  of  this  section. 
An  employee  spends  two  days  of  a  week 
on  vacation  with  pay  and  the  remainder 
of  the  week  on  leave  without  pay.  The 
plan  must  credit  the  employee  with  45 
hours  of  service  for  the  week. 

(iv)  A  plan  uses  the  equivalency  based 
on  weeks  of  employment  permitted  un¬ 
der  paragraph  (e)  (1)  (ii)  of  this  section. 
An  employee  sfiends  the  entire  week  on 
leave  without  pay.  The  plan  is  not  re¬ 
quired  to  credit  the  employee  with  any 
hours  of  service  tcx  the  week  because 
no  payment  was  made  to  the  employee 
for  the  week  of  leave  and,  therefore,  un¬ 
der  §  2530.200b-2  no  hours  of  service 
would  be  credited  to  the  employee  for 
the  week  of  leave. 

(v)  The  workday  of  an  employer  main¬ 
taining  a  plan  is  schedul^  in  shifts. 
Ordinarily,  each  shift  is  6  hours  in  du¬ 
ration.  At  certain  times,  however,  the 
employer  schedules  8-hour  shifts  in  order 
to  meet  Increased  demand.  Such  shifts 
are  described  in  a  collective  bargaining 
agreement  referred  to  in  the  plan  doc¬ 
uments.  The  plan  must  credit  an  em¬ 
ployee  with  6  hours  of  service  for.  each 
6-hour  shift  for  which  the  employee 
would  be  credited  with  one  hour  of  serv¬ 
ice  under  §  2530.200b-2,  and  with  8  hours 
of  service  for  each  such  8-hour  shift. 

(vlT^  An  employer’s  workday  is  divided 
into  three  .8-hour  shifts,  each  employee 
generally  working  5  shifts  per  week.  A 
plan  maintained  by  the  employer  uses 
the  equivalency  based  on  shifts  per¬ 
mitted  under  paragraph  (e)  (2)  of  this 
section.  An  employee  is  on  vacation  with 
pay  for  2  weeks,  during  which,  in  the 
ordinary  course  of  his  work  schedule,  he 
would  have  workd  10  shifts.  Ihe  em¬ 
ployee  must  be  credited  with  80  hours  of 
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service  for  the  vacation  <10  shifts  mul¬ 
tiplied  by  8  hours  per  shift) . 

(vli)  An  employer’s  workday  is  divided 
into  3  8-hour  shifts,  each  employee  gen¬ 
erally  working  1  shift  per  workday.  A 
plan  maintained  by  the  employer  uses 
the  equivalency  based  on  shifts  per¬ 
mitted  under  paragraph  (e)  (2)  of  this 
section.  On  a  certain  day,  an  employee 
works  his  normal  8-hour  shift  and  an 
hour  during  the  following  shift.  In  addi¬ 
tion  to  8  hours  service  for  the  first  shift, 
the  employee  must  be  credited  with  8 
hours  of  service  for  the  following  shift, 
since  he  would  be  entitled  to  be  credited 
with  at  least  one  hour  ot  service  for  the 
second  shift  under  {  2S30'.200b-2. 

(viU)  A  plan  iises  the  equivalency 
based  on  days  permitted  imder  para¬ 
graph  (e)  (1)  (1)  of  this  section.  During  a 
computation  period  an  employee  spends 
2  we^  on  vacation  with  pay.  In  the 
ordinary  course  of  the  employee’s  regular 
work  schedule,  the  employee  would  be 
engaged  In  the  performance  of  duties  tor 
10  days  during  the  2-week  vacation  pe¬ 
riod.  Under  9  2630.200b-2,  the  employee 
would  be  credited  with  at  least  one  hour 
of  service  for  each  of  the  10  days  diiring 
the  2-we<^  vacation  for  which  the  em¬ 
ployee  would  ordinarily  be  engaged  in 
the  performance  of  duties.  Under  para¬ 
graph  (e)(4)  of  this  section,  the  em¬ 
ployee  is  credited  with  100  hours  of  serv¬ 
ice  for  the  2-week  vacation  (10  days  mul¬ 
tiplied  by  10  hours  of  service  per  day) . 

(4)  For  purposes  of  this  paragraph. 
In  the  case  of  a  pairment  described  in 
9  2530.20b-2(b)  (2)  (r^ating  to  payments 
not  calcvilated  on  the  basis  of  units  of 
time) ,  a  plan  using  an  equivalency  based 
on  imits  of  time  permitted  imder  this 
paragraph  shall  credit  the  employee  with 
the  number  of  hours  of  service  deter¬ 
mined  under  subparagraph  (2)  of 
9  2530.200b-2(b).  and.  to  the  extent  ap¬ 
plicable,  paragraph  (e)(3),  containing 
the  rule  against  double  crediting,  of 
9  2530.200b-2(b) .  For  example,  if  an  em¬ 
ployee  with  a  regular  work  schedule  of 
40  hours  per  week  paid  at  a  rate  of  $3.00 
per  hour  is  incapacitated  for  a  period  of 
4  weeks  and  receives  a  liunp  sum  pay¬ 
ment  of  $500  for  his  incapacity,  the  em¬ 
ployee  must  be  credited  with  160  hours 
of  service  for  the  period  of  incapacity, 
regardless  of  whether  the  plan  uses  an 
equivalency  permitted  under  this  para¬ 
graph  (see  example  at  §  2530.200b-2(b) 
(2)  (iU)  (A) ) .  If,  however,  the  employee  is 
Incapacitated  for  only  3  weeks,  under 
§  2530.200b-2(b)  <3)  the  employee  is  not 
required  to  be  credited  with  more  than 
120  hours  of  service  (lesser  of  167  hoiirs 
of  service  determined  under  the  preced¬ 
ing  sentence  or  3  weeks  multiplied  by  40 
hours  per  week) , 

(5)  For  pmposes  of  this  paragraph,  in 
the  case  of  a  pasnnent  to  an  employee 
calculated  on  the  basis  of  units  of  time 
which  are  greater  than  the  periods  of 
employment  used  by  a  plan  as  a  basis  for 
determining  service  to  be  credited  to  the 
employee  under  this  paragraph,  the  plan 
shall  credit  the  employee  with  the  num¬ 
ber  of  periods  of  employment  which,  in 
the  course  of  the  employee’s  regular  work 
schedule,  would  be  included  in  the  unit 


or  imits  of  time  on  the  basis  of  which 
the  payment  is  calculated.  For  example, 
a  plan  uses  the  equivalency  based  (m 
days  permitted  imder  paragraidi  (e)  (1) 

(1)  of  this  section.  Dur^  a  computation 
period  an  employee  spends  2  weeks  on 
vacation  with  pay.  In  the  ordinary  course 
of  the  employee’s  regular  work  schedule, 
the  employee  would  be  engaged  in  the 
performance  of  duties  for  10  days  during 
the  2-week  vacation  period.  Under 
9  2530.200b-2,  the  employee  would  be 
credited  with  at  least  one  hour  of  serv¬ 
ice  for  each  of  the  10  days  dming  the 
2-week  vacation  for  which  the  employee 
would  ordinarily  be  engaged  in  the  per¬ 
formance  of  duties.  Under  this  subpara- 
grai^  the  emidoyee  is  credited  with  100 
hours  of  service  for  the  2-week  vacation 
(10  days  multiplied  by  10  hours  of  serv¬ 
ice  per  day) .  If,  however,  the  employee, 
although  paid  for  a  2-week  vacation, 
spends  only  one  week  on  vacation,  under 

9  2530.200b-2(b)  (3)  the  employee  is  not 
required  to  be  credited  with  more  than 
50  hours  of  service  (5  days  multiplied  by 

10  hours  per  day) . 

(6)  For  purposes  of  this  paragraph,  in 
the  case  of  periods  of  time  used  as  a 
basis  for  determining  service  to  be  cred¬ 
ited  to  an  employee  which  extend  into 
two  computation  periods,  the  plan  may 
credit  all  hours  of  service  (or  other  units 
of  service)  credited  for  such  a  period  to 
the  first  cmnputation  period  or  the  sec¬ 
ond.  computation  period,  or  may  allocate 
such  hours  of  service  (or  other  units  of 
service)  between  the  two  computation 
periods  on  a  pro  rata  basis.  Crediting  of 
service  under  this  subparagraph  must  be 
done  consistently  with  respect  to  all  em¬ 
ployees  within  the  same  Job  classifica¬ 
tions,  reasonably  defined. 

(7)  A  plan  may  combine  an  equival¬ 
ency  based  on  working  time  permitted 
under  paragraph  (d)  of  this  section  (l.e., 
hours  worked  or  regular  time  hours)  with 
an  equivalency  based  on  periods  of  em¬ 
ployment  permitted  under  this  para¬ 
graph  if  the  following  conditions  are 
met: 

(i)  ’The  plan  credits  an  employee  with 
the  number  of  hours  worked  or  regular 
time  hours,  as  the  case  may  be,  equal  to 
the  number  of  hours  of  service  which 
would  be  credited  to  the  employee  under 
paragraph  (e)  (1)  and  (2)  of  this  sec¬ 
tion,  for  each  period  of  employment  for 
which  the  employee  would  be  credited 
with  one  hour  worked  or  one  regular 
time  hour;  and 

(ii)  The  plan  treats  hours  worked  and 
regular  time  hours  in  the  manner  pre¬ 
scribed  under  paragraph  (d)  (1)  and  (d) 

(2)  of  this  section. 

(8)  Example.  The  following  example 
illustrates  the  application  of  paragraph 
(e)  (7)  of  this  section.  A  plan  uses  the 
equivalency  based  on  wee^  of  employ¬ 
ment  permitted  under  pars^raph  (e)  (1) 
(li)  of  this  section  in  ccmjunction  with 
the  equivalency  based  on  hours  worked 
permitted  under  paragraph  (d)(1)  of 
this  section,  as  provided  in  paragraph 
(e)  (7)  of  this  section.  During  a  vesting 
computation  period  an  employee  is  paid 
for  the  performance  of  duties  for  at 
least  1  hour  in  each  of  the  first  20  weeks 


of  the  computation  period  and  spends 
the  next  2  weeks  on  a  paid  vacation.  The 
employee  thereupon  terminates  employ¬ 
ment  performing  no  further  duties  for 
the  employer,  and  receiving  no  further 
compensation  in  the  computation  period. 
The  employee  is  therefore  credited  with 
900  hours  worked  for  the  vesting  com¬ 
putation  period  (20  weeks  multh>lled  by 
45  hours  per  week) .  receiving  no  credit 
for  the  two  weeks  oi  paid  vacation.  The 
employee  is  credited  idth  a  year  of  serv¬ 
ice  for  the  vesting  computation  period 
because  he  has  been  credited  with  more 
than  870  hours  for  the  computation  pe¬ 
riod. 

(f)  Equivalencies  based  on  earnings. 
(1)  In  the  case  of  an  employee  whose 
compensation  is  determined  on  the  basis 
of  an  hourly  rate,  a  plain  may  determine 
the  niunber  of  hours  to  be  credited  the 
employee  in  a  computation  period  on  the 
basis  of  earnings,  if : 

(1)  The  employee  is  credited  with  the 
number  of  hours  equal  to  the  total  of 
the  employee’s  earnings  frmn  time  to 
time  during  the  computation  period  di¬ 
vided  by  the  employee’s  hourly  rate  as 
In  effect  at  such  times  during  the  com¬ 
putation  period,  or  equal  to  the  em¬ 
ployee’s  total  earnings  for  the  perform¬ 
ance  of  duties  during  the  computation 
period  divided  by  the  employee’s  lowest 
hourly  rate  of  compensation  during  the 
computation  period,  or  by  the  lowest 
hourly  rate  of  compensation  payable  to 
an  employee  in  the  same,  or  a  similar. 
Job  classification,  reasonably  defined; 
and 

(ii)  870  hours  credited  xmder  para¬ 
graph  (f)  (1)  (i)  of  this  section  are 
treated  as  equivalent  to  1,000  hours  of 
service,  and  435  hours  credited  imder 
paragraph  (f)(l)(l)  of  this  section  are 
treated  as  equivalent  to  500  hours  of 
service. 

For  purposes  of  this  paragraph  (f)  (1) ,  a 
plan  may  divide  earnings  at  premium 
rates  for  overtime  by  the  employee’s 
hourly  rate  for  overtime,  rather  than  the 
regular  time  hourly  rate. 

(2)  m  the  case  of  an  employee  whose 
compensaticm  Is  determined  on  a  basis 
other  than  an  hourly  rate,  a  plan  may 
determine  the  number  of  hours  to  be 
credited  to  the  employee  in  a  computa¬ 
tion  period  on  the  basis  of  earnings  if; 

(1)  The  employee  Is  credited  with  the 
number  of  hours  equal  to  the  employee’s 
total  earnings  for  the  performance  of 
duties  during  the  computation  period 
divided  by  the  employee’s  lowest  hourly 
rate  of  compensation  dining  the  compu¬ 
tation  period,  determined  under  para¬ 
graph  (f)  (3)  of  this  section;  and 

(li)  750  horns  credited  under  para¬ 
graph  (f)  (2)  (i)  of  this  section  are 
treated  as  equivalent  to  1,000  hours  of 
service,  and  375  hours  credited  under 
paragraph  (f )  (2)  (i)  of  this  section  are 
treated  as  equivalent  to  500  hours  of 
service. 

(3)  For  purposes  of  paragraph  (f)  (2) 
of  this  section,  an  employee’s  hourly 
rate  of  compensation  shall  be  determined 
as  follows; 
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(i)  In  the  case  of  an  employee  whose 
compensation  is  determined  on  the  basis 
of  a  fixed  rate  for  a  specified  period  of 
time  (other  than  an  hour)  such  as  a  day. 
we^  or  month,  the  employee’s  hourly 
rate  of  compensation  shall  be  the  em¬ 
ployee’s  lowest  rate  of  condensation  d\ir- 
ins  a  computation  period  for  such  speci¬ 
fied  period  of  time  divided  by  the  num¬ 
ber  of  hours  regularly  scheduled  for  the 
performance  of  duties  during  such  pe¬ 
riod  of  time.  For  proposes  of  the  pre¬ 
ceding  sentence,  in  the  case  of  an  em¬ 
ployee  without  a  regular  work  schedule, 
the  plan  may  provide  for  the  calculation 
of  the  employee’s  hoiuly  rate  of  com¬ 
pensation  on  the  basis  of  a  40-hour 
workweek  or  an  8-hour  workday,  or  may 
provide  for  such  calculation  on  any 
reasonable  basis  which  reflects  the  aver¬ 
age  hours  worked  by  the  employee  over 
a  representative  period  of  time,  provided 
that  the  basis  so  used  is  consistently  ap¬ 
plied  to  all  employees  within  the  same 
job  classifications,  reasonably  defined. 

(ii)  In  the  case  of  an  employee  whose 
compensation  is  not  determined  on  the 
basis  of  a  fixed  rate  for  a  specified  pe¬ 
riod  of  time,  the  employee’s  hourly  rate 
of  compensation  shall  be  the  lowest 
hourly  rate  of  compensation  payable  to 
emplc^ees  in  the  same  Job  classification 
as  the  employee,  or.  if  no  employees  in 
the  same  job  classification  have  an 
hourly  rate,  the  minimum  wage  as  estab¬ 
lished  from  time  to  time  under  section 
6(a)  (1)  of  the  Fair  Labor  Standards  Act 
of  1938,  as  amended. 

(4)  Examples.  (1)  In  a  particular  job 
classification  employees’  wages  range 
from  $3.00  per  hour  to  $4.00  per  hour. 
To  determine  the  number  of  hours  to  be 
credited  to  an  employee  in  that  job  clas¬ 
sification  who  is  compensated  at  a  rate 
of  $4.00  per  hour,  a  plan  may  divide  the 
employee’s  total  earnings  during  the 
computation  period  for  the  performance 
of  duties  either  by  $3.00  per  hour  (the 
lowest  hourly  rate  of  compensation  in 
the  job  classification)  or  by  $4.00  per 
hour  (the  employee’s  own  hourly  rate  of 
compensation) . 

(ii)  An  hourly  employee’s  total  earn¬ 
ings  for  the  performance  of  duties  dur¬ 
ing  a  vesting  computation  period  amount 
to  $4,350.  During  that  calendar  year,  the 
employee’s  lowest  hourly  rate  of  com¬ 
pensation  was  $5.00  per  hour.  ’The  plan 
may  determine  the  number  of  hours  to  be 
credited  to  the  employee  for  that  vesting 
computation  period  by  dividing  $4,350 
by  $5.00  per  hour.  The  employee  is  cred¬ 
ited  with  870  hours  for  the  vesting  com¬ 
putation  period  and  is.  therefore,  cred¬ 
ited  with  a  year  of  service  for  purposes 
of  vesting. 

(iii)  During  the  first  3  months  of  a 
vesting  computation  p>eriod  an  hourly 
employee  is  paid  at  a  rate  of  $3.00  per 
hour  and  earns  $675  for  the  performance 
of  duties;  during  the  next  6  months,  the 
employee  is  r>aid  at  a  rate  of  $3.50  per 
hour  and  earns  $1,575  for  the  perform¬ 
ance  of  duties:  during  the  final  3  months 
the  employee  is  paid  at  a  rate  of  $3.60 
per  hour  and  earns  $810  for  Uie  per¬ 
formance  of  duties.  The  plan  may  deter¬ 
mine  the  number  of  hours  to  be  credited 


to  the  employee  In  the  computation  pe¬ 
riod  under  Ihe  equivMency  set  forth  in 
paragrai^  (D  (1)  of  this  section  either 

(A)  by  dividing  Ihe  employee’s  earnings 
for  each  period  during  which  the  em¬ 
ployee  was  paid  at  a  separate  rate  ($675 
divided  by  $3.00  per  hour  equals  225 
hours;  $1,575  divided  by  $3.50  per  hour 
equals  450  hours;  $816  divided  by  $3.60 
per  hour  equals  225  hours)  and  adding 
the  hours  so  obtained  (900  hours),  or 

(B)  by  dividing  the  employee’s  total 
compensation  for  the  vesting  computa¬ 
tion  period  by  the  «nployee’B  lowest 
hourly  rate  during  the  computation  pe¬ 
riod  ($3,020  divided  by  $3.00  per  hour 
equals  1,009%  hours) .  The  plan  may  also 
divide  the  employee’s  total  compensation 
during  the  computation  period  by  the 
lowest  hourly  rate  payable  to  an  em¬ 
ployee  in  the  same,  or  a  similar,  job 
classification. 

(Iv)  During  a  plan’s  cwnputation  pe¬ 
riod  an  hourly  employee’s  total  earnings 
for  the  performance  of  duties  consist  of 
$7,500  at  a  basic  rate  of  $5.00  per  hoiu 
and  $750  at  an  overtime  rate  of  $7.50  per 
hour  for  hours  worked  in  excess  of  40  in 
a  week.  If  the  plan  uses  the  equivalency 
permitted  under  paragraph  (f)  tD  of  this 
section,  the  idan  may  adjust  for  the  over¬ 
time  rate  in  calculating  the  number  of 
hours  to  be  credited  to  the  employee. 
Thus,  the  plan  may  calculate  the  number 
of  hours  to  be  credited  to  the  employee 
by  adding  the  employee’s  earnings  at  the 
basic  rate  divided  by  the  basic  rate  and 
the  employee’s  earnings  at  the  overtime 
rate  divided  by  the  overtime  rate  ($7,500 
divided  by  $5.00  per  hour,  plus  $750  di¬ 
vided  by  $7.50  per  hour,  or  1,500  hours 
plus  100  l^urs),  resulting  in  credit  for 
1,600  hours  for  the  computation  period. 

(v)  During  a  plan’s  vesting  computa¬ 
tion  period  an  employee’s  lowest  weekly 
rate  of  compensation  is  $400  per  week. 
’The  employee  has  a  regular  work  sched¬ 
ule  of  40  hours  per  week.  The  employee’s 
lowest  hourly  rate  during  the  vesting 
computation  period  is,  therefore,  $10  per 
hour  ($400  per  week  divided  by  40  hours 
per  week) .  During  the  vesting  computa¬ 
tion  period,  the  employee  receives  a  total 
of  $7,500  for  the  performance  of  duties. 
’The  plan  determines  the  munber  of  reg¬ 
ular  time  hours  to  be  credited  to  the 
employee  for  the  computation  period  by 
dividing  $7,500  by  $10  per  hour.  ’The 
employee  is  credited  with  750  hoiu^  for 
the  computation  period  and  Is,  therefore, 
credited  with  a  year  of  service  for  pur¬ 
poses  of  vesting. 

§  2530.200b— 4  One-year  break  in  serv¬ 
ice. 

(a)  Computation  period.  (1)  Under 
sections  202(b)  and  203(b)(3)  of  the 
Act  and  sections  410(a)(5)  and  411(a) 
(6)  of  the  Code,  a  plan  may  provide  that 
an  employee  incurs  a  one-year  break  in 
service  for  a  computation  period  or  pe¬ 
riods  if  the  employee  falls  to  complete 
more  than  500  hours  of  service  or,  in 
the  case  of  any  maritime  industry,  62 
days  of  service  in  such  period  or  periods. 

(2)  For  purposes  of  section  202(b)  of 
the  Act  and  section  410(a)(5)  of  the 
Code,  relating  to  one-year  breaks  in 
service  for  eligibility  to  participate,  in 


determining  whethM-  an  emirfoyee  in¬ 
curs  a  one-year  break  in  service,  a  plan 
Shan  use  the  eligibUity  computation  pe¬ 
riod  designated  under  f  2530.202-2(b) 
for  measiudng  years  of  service  after  the 
initial  eligibility  computation  period. 

(3)  For  purposes  of  section  203(b)  (3) 
of  the  Act  and  section  411(a)(6)  of  the 
Code,  relating  to  lu'eaks  in  service  for 
purposes  of  vesting,  in  determining 
whether  an  employee  incurs  a  one-year 
break  in  service,  a  plan  shaU  use  the 
vesting  computation  period*  designated 
under  §  2530.203-2 (a) . 

(4)  For  rules  regarding  service  which 
is  not  required  to  be  tak^  into  accotmt 
for  purposes  of  benefit  accrual,  see 
§  2530.204-1  (b)(1). 

(b)  Service  following  a  break  in  serv¬ 
ice.  (1)  For  purposes  of  section  202(b> 
(3)  of  the  Act  and  section  410(a)  C5)  (C) 
of  the  Code  (relating  to  completion  of  a 
year  of  service  for  •riigtbility  to  putici- 
pate  after  a  one-year  break  in  service) , 
the  following  rules  shall  be  itol^ied  In 
measuring  comi^etion  of  a  year  of  serv¬ 
ice  upon  an  employee’s  retiun  after  a 
one-year  break  in  servloe: 

(i)  In  the  case  of  a  plan  whhh,  after 
the  initial  eligibility  cmnputation  period, 
measures  years  of  service  f<M*  purposes  of 
eligibility  to  participate  on  the  basis  of 
eligibility  computation  periods  beginning 
on  anniversaries  (rf  an  empie^ee's  em¬ 
ployment  commencement  date,  as  per¬ 
mitted  luider  §  2530.202-2(b)<l),  the 
plan  shall  use  the  12-consecutive-month 
period  beginning  on  an  employee’s  reem¬ 
ployment  commencement  date  (as  de¬ 
fined  in  paragraph  (b)(1)  (iii)  and  (iv) 
of  this  section)  and,  where  necessary, 
subsequent  12-consecutlve-month  peri¬ 
ods  beginning  on  anniversaries  of  the  re¬ 
employment  commencement  date. 

(ii)  In  the  case  of  a  plan  which,  after 
the  initial  eligibility  computaticm  pericxi, 
measures  years  of  service  for  eli^bility 
to  participate  on  the  basis  of  plan  years 
beginning  with  the  plan  year  which  in¬ 
cludes  the  first  anniversary  of  the  ini¬ 
tial  eligibility  computation  period,  as 
permitted  under  8  2530.202-2  (b)  (2),  the 
plan  shall  use  the  12-consecutlve-month 
period  beginning  on  an  ranployee’s  re¬ 
employment  commencement  date  (as  de¬ 
fined  in  p>aragraph  (b)  (1)  (iii)  and  (iv) 
of  this  section  and,  where  necessary,  plan 
years  beginning  with  the  plan  year  which 
includes  the  first  anniversary  of  the  em¬ 
ployee’s  reemployment  oommenc^ent 
date. 

(iii)  Except  as  provided  in  paragraph 
(b)(1)  (iv)  of  this  section,  an  employee’s 
reemployment  (»mmencement  date  shall 
be  the  first  day  on  which  the  employee 
is  entitled  to  be  credited  with  an  hour  of 
service  described  in  §  2530.200b-2(a)  (1) 
trfter  the  first  eligibility  computation  pe¬ 
riod  in  which  the  employee  incm^  a  one- 
year  break  in  service  following  an  ^- 
gibility  computation  period  in  which  the 
employee  is  credited  with  more  than  500 
hours  of  service. 

(iv)  In  the  case  of  an  employee  who 
is  credited  with  no  hours  of  service  in  an 
eligibility  ocmiputation  period  beginning 
after  the  employee’s  reemployment  com¬ 
mencement  date  established  imder  sub- 
paragraph  (b)  (1)  (iii)  of  this  section,  the 
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employee  shall  be  treated  as  having  a 
new  reemployment  commencement  date 
as  of  the  first  day  on  which  the  employee 
Is  entitled  to  be  credited  with  an  hour 
of  service  described  In  §  2530.200t>-2(a) 

(1)  after  such  eligibility  computation 
period. 

(2)  For  purposes  of  section  203(b)  (3) 
(B)  of  the  Act  and  sec14on  411(a)  (6)  (B) 
of  the  Code  (relating  to  the  completion 
of  a  year  of  service  for  vesting  follow¬ 
ing  a  one-year  break  In  service),  In 
measuring  completion  of  a  year  of  serv¬ 
ice  upon  an  employee’s  return  after  a 
one-year  break  In  service,  a  plan  shall 
use  the  vesting  computation  period  desig¬ 
nated  imder  S  2530.203-2.  In  the  case  of 
a  plan  which  designates  a  separate  vest¬ 
ing  c(»nputation  period  for  each  em¬ 
ployee  (rather  than  one  vesting  compu¬ 
tation  period  for  all  employees),  when 
an  employee  who  has  incurred  a  one- 
year  break  In  service  later  completes  an 
initial  hour  of  service,  the  plan  may 
change  the  employee’s  vesting  computa¬ 
tion  period  to  a  12-consecutive-month 
period  beginning  on  the  day  on  which 
such  Initial  hour  of  service  is  completed, 
provided  that  the  plan  follows  the  rules 
for  changing  the  vesting  computation  pe¬ 
riod  set  forth  in  §  2530.203-2(c)  (1) . 
Specifically,  such  a  plan  must  ensure  that 
as  a  result  of  the  change  of  the  vesting 
computation  period  of  an  employee  who 
has  incurred  a  one-year  break  in  service 
to  the  12-month  period  beginning  on  the 
first  day  on  which  the  employee  later 
completes  an  Initial  hour  of  service,  the 
employee’s  vested  percentage  of  the  ac¬ 
crued  benefit  derived  from  employer 
contributions  will  not  be  less  on  any  date 
after  the  change  than  such  nonforfeit¬ 
able  percentage  would  be  in  the  absence 
of  the  change.  As  under  §  2530.203-2 
(c)  (i) ,  the  plan  will  be  deemed  to  satisfy 
the  requirement  of  that  paragraph  if,  in 
the  case  of  an  employee  who  has  incurred 
a  one-year  break  in  service,  ttie  vesting 
ccMnputation  period  beginning  on  the  day 
on  which  the  employee  c(»npletes  an 
hour  of  service  after  the  one-year  break 
in  service  begins  before  the  end  of  the 
last  vesting  computation  period  estab- 
llidied  before  the  change  of  vesting  com¬ 
putation  periods  and.  if  the  ^ployee  is 
credited  with  1000  hours  of  service  in 
both  such  vesting  computation  periods, 
the  employee  is  credited  with  2  years  of 
service  for  purposes  of  vesting. 

(3)  For  purposes  Of  section  203(b)  (3) 
(B)  of  the  Act  and  section  411(a)  (6)  (B) 
of  the  Code  (relating  to  tho  completion 
of  a  year  of  service  for  vesting  following 
a  one-year  break  in  service) ,  in  measiu*- 
ing  completion  of  a  year  of  service  upon 
an  employee’s  return  after  a  one-year 
break  in  service,  a  plan  shall  use  the  vest¬ 
ing  computation  period  designated  under 
§  2530.203-2.  In  the  case  of  a  plan  which 
designates  a  separate  vesting  cranputa- 
tion  period  for  each  employee  (rather 
than  one  vesting  cranputation  period  for 
all  employees),  when  an  employee  who 
has  incurred  a  one-year  break  in  service 
later  completes  an  initial  hour  of  service, 
the  plan  may  change  the  ionployee’s 
vesting  computation  period  to  a  12- 
consecutive-month  period  beginning  on 


the  day  on  which  such  initial  hour  of 
service  is  c(Mnpleted,  provided  that  the 
plan  follows  the  rules  for  changing  the 
vesting  computation  period  set  forth  in 
S  2530.203-2 (C)  (1). 

(4)  Examples,  (i)  Employer  X  main¬ 
tains  a  pension  plan.  The  plan  uses  a 
calendar  year  vesting  computation  pe¬ 
riod  and  plan  year.  As  conditions  for 
participation,  the  plan  requires  that  an 
employee  of  X  complete  one  year  of 
service  and  attain  age  25,  and,  in  accord¬ 
ance  with  §  2530.202-2 (b)  (2),  provides 
that  after  the  initial  eligibility  compu¬ 
tation  period,  plan  years  will  be  used  as 
eligibility  computation  periods,  begin¬ 
ning  with  the  plan  year  which  includes 
the  first  anniversary  of  an  employee’s 
emplosmient  commencement  date.  Thus, 
imder  paragraph  (a)(2)  of  this  section, 
the  plan  must  use  plan  years  in  measur¬ 
ing  one-year  breaks  in  service  for  eli¬ 
gibility  to  participate.  The  plan  provides 
that  an  employee  acqtilres  a  no:^orfelt- 
able  right  to  100  perment  of  the  accrued 
benefit  derived  from  employer  contribu¬ 
tions  upon  completion  of  10  years  of 
service.  Under  the  plan,  for  purposes 
of  vesting,  years  of  service  completed 
before  an  employee  attains  age  22 
are  not  taken  into  account.  The  plan  also 
provides  that  if  an  employee  has  incurred 
a  one-year  break  in  service,  in  computing 
the  employee’s  period  of  service  for  eligi¬ 
bility  to  participate,  years  of  service  be¬ 
fore  such  break  will  not  be  taken  into  ac¬ 
count  imtil  the  employee  has  completed 
a  year  of  service  with  X  after  the  em¬ 
ployee’s  return.  The  plan  further  provides 
that  in  the  case  of  an  employee  who  has 
no  vested  right  to  an  accrued  benefit  de¬ 
rived  from  employer  contributions,  years 
of  service  for  purposes  of  eligibility  to 
participate  or  vesting  before  a  one-year 
break  in  service  for  eligibility  or  vesting 
(as  the  case  may  be)  shall  not  be  re¬ 
quired  to  be  taken  into  account  if  the 
number  of  consecutive  one-year  breaks  in 
service  equals  or  exceeds  the  aggregate 
number  of  such  years  of  service  before 
such  consecutive  one-year  breaks  in 
service. 

(A)  Employee  A  commences  employ¬ 
ment  with  X  on  January  1,  1976  at  age 
30  and  completes  a  year  of  service  for 
eligibility  to  participate  and  vesting  in 
both  the  1976  and  1977  computation  pe¬ 
riods.  A  becomes  a  participant  in  the  plan 
on  January  1, 1977.  A  terminates  employ¬ 
ment  with  X  on  November  3,  1977,  after 
completing  1000  hours  of  service;  com¬ 
pletes  no  hours  of  service  in  1978,  incur¬ 
ring  a  one-year  break  in  service;  and  is 
reemployed  by  X  on  June  1, 1979.  A  com¬ 
pletes  800  hours  of  service  dining  the 
remainder  of  1979  and  600  hours  of  serv¬ 
ice  from  January  1, 1980  through  May  31, 
1980.  Under  paragraph  (b)  (1)  (ill)  of  this 
section,  A’s  reemployment  commence¬ 
ment  date  is  June  1,  1979.  By  June  1, 
1980,  A  has  completed  a  year  of  service 
during  the  eligibility  computation  period 
following  his  return,  and  receives  credit 
for  his  pre-break  service  to  the  extent  re¬ 
quired  under  section  202  of  the  Act  and 
section  410  of  the  Code  and  the  regula¬ 
tions  thereunder.  The  plan  is  not,  how¬ 
ever,  required  to  credit  A  wltii  a  year  of 
service  for  vesting  during  1979  because 


he  failed  to  complete  1,000  hours  of  serv¬ 
ice  during  that  vesting  computation  pe¬ 
riod.  If  A  completes  400  or  more  hours 
of  service  from  June  1,  1980  to  Decem¬ 
ber  31,  1980,  then  A  will  be  credited  with 
one  year  of  service  for  vesting  purposes 
for  the  1980  vesting  computation  pericxl. 

(B)  Employee  B  was  bom  on  Febru¬ 
ary  22, 1955  and  commenced  employment 
with  Employer  X  on  July  1,  1975.  B  is 
credited  with  a  year  of  service  for  eligi¬ 
bility  to  participate  in  the  plan  for  the 
eligibility  computation  period  beginning 
on  his  employment  commencement  date 
(July  1,  1975)  and  a  year  of  service  for 
eligibility  and  vesting  for  the  1976  and 
1977  plan  years.  As  of  the  end  of  the  1977 
plan  year,  B  is  credited  with  3  years  of 
service  for  purposes  of  eligibility  to  par¬ 
ticipate,  but  only  one  year  of  service  for 
purposes  of  vesting.  Not  having  attained 
age  25,  however,  B  is  not  admitted  to 
participation  in  the  plan  upon  comple¬ 
tion  of  his  first  year  of  service  with  X. 
In  the  1978  plan  year,  B  fails  to  be 
credited  with  ^00  hours  of  service,  there¬ 
by  incurring  a  one-year  break  in  service. 
As  a  result  of  B’s  one-year  break  in  serv¬ 
ice  in  the  1978  plan  year,  the  year  of 
service  for  vesting  which  was  earlier 
credited  to  B  for  the  1977  plan  year  is 
disregarded  because  the  one-year  break 
in  service  equals  the  one  year  of  service 
credited  to  B  before  the  one-year  break 
in  service.  After  the  end  of  the  1978  plan 
year,  B  does  not  perform  an  hour  of 
service  with  X  until  February  3,  1979. 
February  3,  1979,  therefore,  is  B’s  re¬ 
employment  commencement  date  under 
paragraph  (b)(l)(i)  of  this  section.  B 
fails  to  be  credited  with  1000  hours  of 
service  in  the  first  eligibility  computation 
period  beginning  on  February  3,  1979, 
and  also  for  the  vesting  computation  pe¬ 
riod  beginning  January  1,  1979.  Because, 
in  accordance  with  §  2530.202-2(b)  (2), 
the  plan  provides  that  after  the  initial 
eligibility  computation  period,  plan 
years  will  be  used  as  eligibility  computa¬ 
tion  periods,  under  paragraph  (b)  (1)  (ii) 
of  this  section  the  plan  must  provide 
that,  in  measuring  completion  of  a  year 
of  service  for  eligibility  to  participate 
after  a  one-year  break  in  service,  plan 
years  beginning  with  the  plan  year  which 
includes  an  employee’s  reemployment 
commencement  date  will  be  used.  B  is 
credited  with  1000  hours  of  service  for 
the  plan  year  beginning  on  January  1, 
1980  and  is  therefore  credited  with  a  year 
of  service  for  the  1980  plan  year.  Under 
section  202(b)  (3)  of  the  Act  and  section 
410(a)  (5)  (C)  of  the  Code,  as  a  con¬ 
sequence  of  B’s  completion  of  a  year  of 
service  in  the  1980  plan  year,  B’s  service 
before  his  one-year  break  in  service  in 
the  1978  plan  year  must  be  taken  into 
account  for  eligibility  purposes.  As  con¬ 
ditions  of  participation,  the  plan  requires 
that  an  employee  attain  age  25  and  com¬ 
plete  one  year  of  service.  Upon  his  com¬ 
pletion  of  a  year  of  service  for  the  1980 
plan  year,  B  is  deemed  to  have  met  the 
plan’s  participation  requirements  as  of 
February  22, 1980,  his  twenty-fifth  birth¬ 
day,  because  the  year  of  service  com¬ 
pleted  by  B  in  B’s  eligibility  (xunputatlon 
period  beginning  on  January  1,  1976  is 
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taken  into  account  for  eligibility  pur¬ 
poses. 

(ii>  Employer  T  maintains  a  defined 
benefit  prasion  plan.  The  plan  provides 
that  an  employee  acquires  a  nonforfeit¬ 
able  right  to  100  percent  of  the  an- 
ployee’s  accrued  benefit  derived  from 
employer  contributions  upon  completion 
of  10  years  of  service.  As  conditions  for 
participation,  the  plan  requires  that  an 
employee  of  Y  complete  one  year  of  serv¬ 
ice  and  provides  that  if  an  employee  has 
incurred  a  one-year  break  in  service,  in 
computing  the  employee’s  period  of  serv- 
vice  for  eligibility  to  participate,  years 
of  service  before  such  break  will  not  be 
taken  into  account  imtll  the  employee 
has  cmnpleted  a  year  of  service  with  Y 
after  the  employee’s  return.  In  accord¬ 
ance  with  5  2530.202-2  (b)(1).  the  plan 
provides  that  after  the  initial  ^igibility 
computation  period,  eligibility  compu¬ 
tation  periods  beginning  on  anniversa¬ 
ries  of  an  employee’s  wnployment  com¬ 
mencement  date  will  be  used.  Thus, 
tmder  paragraph  (a)  (1)  of  this  section, 
the  plan  must  use  computation  periods 
begi^ing  on  anniversaries  of  the  ^- 
ployee's  emplosmaent  cwnmencemMit 
date  in  measuring  one-year  breaks  in 
service.  Employee  C’s  employment  cwn- 
mencement  date  with  Y  is  February  1, 
1975.  C  is  credited  with  a  year  of  service 
for  eligibility  to  participate  in  the  eli¬ 
gibility  computation  period  beginning  on 
C’s  enu>loym^t  commencement  date 
and  meets  the  plan’s  eligibility  require¬ 
ments  as  of  February  1, 1976.  In  accord¬ 
ance  with  the  provisions  of  the  plan,  C 
commences  participation  in  the  plan  as 
of  July  1,  1976.  C  is  thereafter  credited 
with  a  year  of  service  for  eligibility  to 
participate  in  each  the  eligibility  cmn- 
putation  periods  beginning  on  anni¬ 
versaries  (tf  C’s  employment  commaice- 
mrait  date  (Pdaruary  1)  in  1976,  1977, 
1978  and  1979.  Thus,  as  of  February  1, 

1980,  C  is  credited  with  5  years  of  serv¬ 
ice  for  eligibility  to  participate.  In  the 
eligibility  computation  period  beginning 
on  February  1, 1980,  C  fails  to  be  credited 
with  more  than  500  hours  of  service  and 
therefore  incurs  a  one-year  break  in 
service.  In  the  eligibility  cmnputation 
period  beginning  on  Fd>ruary  1,  1981,  C 
is  not  credited  with  an  hour  of  service 
for  the  performance  of  duties  until 
March  1,  1981.  Under  paragraph  (b)  (1) 
(iii)  of  this  section,  March  1,  1981  is  C’s 
reemploym^t  cconmaicement  date.  C 
terminates  employment  with  Y  (m 
May  1, 1981  and  fails  to  be  credited  with 
1000  hours  of  service  in  the  12-consecu¬ 
tive-month  period  beginning  on  March  1, 

1981,  or  with  more  than  500  hours  of 
service  in  the  eligibility  computation 
period  beginning  on  February  1,  1981, 
therday  incurring  a  second  one-year 
break  in  service  for  digibility  to  par¬ 
ticipate.  C  is  credited  with  no  hours  of 
service  in  the  digibility  computation 
period  beginning  on  February  1,  1982, 
thereby  Incurring  a  third  one-year  break 
in  service  for  digfbilfty  to  participate, 
and  is  likewise  credited  with  no  hours 
of  service  in  the  12-consecutive-month 
period  b^dnnlng  on  fdarcih  1,  1982,  the 
anniversary  of  B’s  reemi^oyment  com¬ 


mencement  date.  Under  paragraih  (b) 
(1)  (iv)  of  this  section,  C  must  therefme 
be  treated  as  having  a  new  reemploy¬ 
ment  commencement  date  as  of  the  first 
day  following  the  dose  of  the  eligibility 
computation  period  beginning  on  Pdiru- 
ary  1.  1982.  On  January  1.  1984  (before 
the  end  of  the  eligibility  computation 
period  beginning  February  1.  1983)  C 
is  rehired  by  Y  and  is  credited  with  an 
hour  of  service  for  the  performance  of 
duties.  C  is  therefore  treated  as  having 
a  new  reemployment  c(Humencanent 
date  Janiiary  1,  1984.  C  fails  to  be 
credited  with  more  than  500  hours  of 
service  in  the  eligibility  computation  pe¬ 
riod  beginning  on  Fd>ruary  1.  1983, 
therd>y  incmring  a  fourth  one-year 
break  in  service,  and  fails  to  be  credited 
with  1000  hours  of  service  in  the  12-con¬ 
secutive-month  period  beginning  on 
March  1,  1983,  the  anniversary  of  C’s 
original  reemployment  cMnm^cem^t 
date.  However,  in  the  12-c(msecutive- 
month  period  beginning  on  Jaimary  1, 
1984,  C  is  credited  with  1000  hours  of 
service,  thus  meeting  the  plan’s  require¬ 
ment  that  an  employee  who  has  incurred 
a  one-year  break  in  service  for  eligibility 
’to  pai'ticipate  must  complete  a  year  of 
service  upon  the  ^nployee’s  return  in 
order  for  years  of  service  before  the  one- 
year  break  in  service  to  be  taken  into  ac¬ 
count  for  purposes  of  eligibility.  Because 
C’s  years  of  service  completed  before  C’s 
first  one-year  break  in  service  must  be 
taken  into  account  under  section  202  (b> 
of  the  Act  and  section  410(b)  (5)  of  the 
Code  for  purposes  of  riigibllity  to  par¬ 
ticipate,  under  §  2530.204-2 (a)  (2)  the 
period  beginning  on  July  1.  1976  (the 
earliest  date  on  which  C  was  a  partici¬ 
pant)  and  extending  until  January  31. 
1980  (the  last  day  before  C’s  first  one- 
year  break  in  service)  must  be  tidcen 
into  account  for  purposes  of  benefit  ac¬ 
crual. 

(c)  Prior  service  for  eligibility  to  par¬ 
ticipate.  For  rules  relating  to  computing 
service  preceding  a  break  in  service  for 
the  pm  pose  of  eligibility  to  participate 
in  the  plan,  see  §  2530.202-2  (c) . 

(d)  Prior  service  for  vesting.  For  rules 
relating  to  computing  service  preceding 
a  break  in  service  for  the  puipose  of 
credit  toward  vesting,  see  §  2530.203-2 
(d>. 

§  2530.200b— 5  Sear^onal  iiMluntriri*.  [  R«'> 
screed] 

§  2530.200b— 6  Maritime  industry. 

(a)  General.  Sections  202(a)(3)(D), 
203(b)(2)(D)  and  204(b)  (3)  (E)  of  the 
Act  and  sections  410(a)(3)(D)  and  411 
(a)(5)(D)  and  (b)(3)(E)  of  the  Code 
contain  special  provisions  applicable  to 
the  maritime  industry.  In  general,  those 
provisions  permit  statutory  standards 
otherwise  expressed  in  terms  of  1,000 
hours  of  service  to  be  applied  to  emjdoy- 
ees  in  the  maritime  industry  as  if  such 
standards  were  expressed  in  terms  of  125 
days  of  service.  A  plan  covering  em¬ 
ployees  in  the  maritime  Industry  may 
nevertheless  credit  service  to  such  em¬ 
ployees  on  the  basis  of  horns  of  service, 
as  prescribed  in  §  2530.200b-2,  including 
the  use  of  any  equivalency  permitted  un¬ 


der  5  2530.200b-3,  or  may  credit  service 
to  such  emidoyees  on  the  basis  of  elapsed 
time,  as  permitted  under  S  2530.200b-9. 

(b)  Definition.'  For  purposes  of  sec¬ 
tions  202,  203,  and  204  of  Uie  Act  and 
sections  410  and  411  of  the  Code,  the 
maritime  industry  is  that  Industry  in 
which  emiAoyees  perform  duties  on 
board  conunercial,  exidoratory,  service 
or  other  vessels  moving  on  the  high  seas, 
inland  waterways.  Great  Lakes,  coastal 
zones,  harbors  and  noncontiguous  ere&s, 
or  on  offshore  ports,  platforms  or  other 
similar  sites. 

(c)  Computation  periods.  For  Mnploy- 
ees  m  the  maritime  industry,  computa¬ 
tion  periods  shall  be  establiriied  as  for 
employees  in  any  other  Industry. 

(d)  Year  of  service.  To  the  extent  that 
a  plan  covers  employees  engaged  in  the 
maritime  industry,  and  credits  service 
for  such  employees  on  the  basis  ol  days 
of  service,  such  employees  who  are  cred¬ 
ited  with  125  days  of  service  in  the 
applicable  computation  period  must  be 
cr^ited  with  a  year  of  service.  In  the 
case  of  a  plan  covering  both  employees 
engaged  in  the  maritime  industry  and 
employees  not  engaged  in  the  maritime 
industry,  service  of  employees  not  en¬ 
gaged  in  the  maritime  industry  shall  not 
be  determined  on  the  basis  of  days  of 
.service. 

(e)  Year  of  participation  for  benefit 
accrual.  A  plan  covering  employees  rai- 
gaged  in  the  maritime  industry  may  de¬ 
termine  such  an  onployee’s  period  of 
service  for  purposes  of  benefit  accrual  on 
any  basis  permitted  under  I  2530.204-2 
and  §  2530.204-3.  For  purposes  of  {  2530.- 
204-2  (c)  (relating  to  partial  years  of 
participation),  in  the  case  of  an  em¬ 
ployee  engaged  in  the  maritime  industry 
who  is  credited  by  the  plan  on  the  basLs 
of  days  of  service  and  whose  service  is 
not  less  than  125  days  of  service  during 
an  accrual  computatkm  period,  the  cal¬ 
culation  of  su^  employee’s  period  of 
service  for  pmposes  trf  benefit  accrual 
Shan  be  treated  as  not  made  on  a  reason¬ 
able  and  ccmsistmt  basis  if  service  dur¬ 
ing  such  computation  period  is  not  taken 
into  accoimt.  Thus,  the  «nployee  must 
be  credited  with  at  least  a  partial  year  of 
participation  (but  not  necessarily  a  full 
year  of  participation)  for  that  accrual 
cmnputation  period,  in  accordance  with 
§  2530.2(H-2(C). 

(f)  Employment  commencement  date. 
For  purposes  of  §  2530.200b-4  (relating 
to  breaks  in  service)  aiwl  S  2536.202-2 
(relating  to  eligibility  computation  pe¬ 
riods)  : 

(1)  The  employment  commencement 
date  of  an  employee  engaged  in  the  mar¬ 
itime  Industry  who  is  credited  by  tlie 
plan  on  the  basis  of  days  of  service  shall 
be  the  first  day  for  which  the  employee 
is  entitled  to  be  credited  with  a  day  of 
service  described  ip  §  2530.200b-7(a)  (1). 

(2)  (i)  Except  as  provided  in  para¬ 
graph  (f)  (2)  (ii)  of  this  section,  the  re- 
em^oyment  commencement  date  of  an 
employee  engaged  in  the  maritime  in¬ 
dustry  shall  be  the  first  day  for  which 
the  employee  is  entitled  to  be  credited 
with  a  day  of  service  described  in 
§  2530.200b-7(a)  (1)  after  the  first  ellgl- 
bility  computation  period  in  which  the 
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employee  incurs  a  one -year  break  in 
service  foUov/tag  an  eligibility  computa¬ 
tion  period  In  which  the  employee  is 
credited  with  more  than  62  days  of 
service. 

(li)  In  the  case  of  an  employee  en¬ 
gaged  in  the  maritime  Industry  who  is 
credited  with  no  hours  of  service  in  an 
eligibility  computation  period  beginning 
after  the  employee's  reemplojonent  com¬ 
mencement  date  established  under  para¬ 
graph  (f )  (2)  (1)  of  this  section,  the  em¬ 
ployee  shall  be  treated  as  having  a  new 
reemployment  commencement  date  as  of 
the  first  day  for  which  the  wnployee  is 
entitled  to  be  credited  with  day  <rf  serv¬ 
ice  described  In  1 2530.200b-7(a)  (1) 
after  sudi  eligibility  cwnputation  period. 

§  2530.200b-7  Day  of  service  for  em¬ 
ployees  in  the  maritime  industry. 

(a)  Creneral  rule.  A  day  of  service  in 
the  maritime  industry  which  must,  as  a 
minimum,  be  counted  for  the  purposes 
of  determining  a  year  of  service,  a  year 
of  participation  for  benefit  accrual,  a 
break  in  service  and  an  employment 
cconmencement  date  (or  reemployment 
commencement  date)  under  sections 
202,  203  and  204  of  the  Act  and  sections 
410  smd  411  ot  the  Code  by  a  plan  that 
credits  service  by  days  of  service  rather 
than  hours  of  service  (as  prescribed  in 
§  2530.200b-2,  or  under  equivalencies  per¬ 
mitted  under  §  2530.200b-S)  or  closed 
time  (as  permitted  tmder  I  2530.200b-9) , 
is  a  day  of  service  as  drtftned  in  para¬ 
graphs  (a)  (1),  (2)  and  (3)  of  this 
section. 

(1)  A  day  service  is  each  day  for 
which  an  employee  is  paid,  or  entitled  to 
payment  for  the  performance  of  duties 
for  the  emidt^er  during  the  {qH>licable 
computation  period. 

(2)  A  day  of  service  is  each  day  for 
which  an  employee  is  paid,  or  entitied  to 
payment,  by  the  emplosrer  on  account  of 
a  period  (rf  time  during  which  no  duties 
are  performed  (irrespective  of  whether 
the  employment  r^tloDship  has  termi¬ 
nated)  due  to  vacation,  holiday,  illness. 
Incapacity  (Including  disability),  lay¬ 
off,  jury  duty,  military  duty  leave  of 
absence.  Notwithstanding  the  preceding 
sentence, 

(i)  No  more  than  63  days  of  service 
are  required  to  be  credited  under  ^nis 
paragraidn  (a)  (2)  to  an  employee  on  ac¬ 
count  of  any  single  continuous  period 
during  which  the  emidoyee  performs  no 
duties  (whether  or  not  such  period  oc¬ 
curs  in  a  single  computation  period) : 

(ii)  A  day  for  \riiich  an  «nployee  is 
directly  or  Indirectly  paid,  or  enUtled  to 
payment,  on  account  (ff  a  period  during 
which  no  duties  are  performed  is  not 
required  to  be  credited  to  the  ^ployee 
if  such  payment  is  made  or  due  under  a 
plan  maintained  s(dely  for  the  purpose  of 
complying  with  applicable  workmen’s 
compensation  (including  maintenance 
and  care) .  or  unemployment  compensa¬ 
tion  or  disability  insurance  laws;  and 

(iii)  Days  service  are  not  required 
to  be  credited  for  a  payment  which  scdely 
reimburses  an  employee  tor  medical  or 
medically  r^ted  expenses  Incurred  by 
the  employee. 


For  purposes  of  this  paragraph  (a)  (2) . 
a  paym^t  shall  be  derated  to  be  made  by 
or  due  from  an  employer  regardless  of 
whether  such  payment  is  made  by  or  due 
from  the  employer  directly,  or  indi¬ 
rectly  through,  among  others,  a  trust, 
fund,  or  insurer,  to  which  the  employer 
contributes  or  pasrs  premliuns,  and  re¬ 
gardless  of  whether  contributions  made 
or  due  to  the  trust,  fund,  insurer  or 
other  entity  are  for  the  benefit  of  par¬ 
ticular  employees  or  are  made  on  b^balf 
of  a  group  of  raiployees  in  the  aggregate. 

(3)  A  day  of  service  is  each  day  for 
which  back  pay,  irrespective  of  mitiga¬ 
tion  of  damages,  has  been  either  awarded 
or  agreed  to  by  the  employer.  Days  of 
service  shall  not  be  credited  both  under 
paragraph  (a)(1)  or  paragraph  (a)(2), 
as  the  case  may  be,  and  under  this  sub- 
paragraph.  Thus,  for  example,  an  em¬ 
ployee  who  receives  a  back  pay  award 
following  a  determination  that  he  or 
she  was  paid  at  an  unlawful  rate  for 
days  of  service  previously  credited  will 
not  be  entitled  to  additimial  credit  for 
the  same  days  of  service.  Crediting  of 
days  of  service  for  back  pay  awarded  or 
agreed  to  with  respect  to  periods  de¬ 
scribed  in  paragraph  (a)(2)  shall  be 
subject  to  the  limitations  set  forth  in 
that  paragraph.  For  example,  no  more 
than  63  days  of  service  are  required  to 
be  credited  for  payments  of  back  pay.  to 
the  extent  that  such  back  pay  is  agreed 
to  or  awarded  for  a  period  of  time  during 
which  an  employee  did  not  or  would  not 
have  performed  duties. 

(b)  Special  rule  far  determining  days 
of  service  for  reasons  other  than  the  per¬ 
formance  of  duties.  In  the  case  of  a  pay¬ 
ment  which  is  made  or  due  (m  account 
of  a  period  during  which  an  ranployee 
performs  no  duties,  and  which  results  in 
the  crediting  of  days  (ff  service  under 
paragraph  (a)  (3)  oi  this  sectlcm,  or,  in 
the  case  of  an  award  or  agreement  for 
back  pay,  to  the  extent  that  such  award 
or  agreranent  is  made  with  respect  to  a 
period  described  in  paragraph  (a)  (2)  oi 
this  section,  the  number  ot  days  of  serv¬ 
ice  to  be  credited  shall  be  determined  as 
foUows: 

(1)  Payments  calculated  on  the  basis 
of  units  of  time.  In  the  case  a  pay¬ 
ment  made  or  due  which  is  calculate 
on  the  basis  of  units  of  time,  such  as 
days,  weeks  or  months,  the  number  of 
days  of  service  to  be  credited  shall  be 
the  number  of  regularly  scheduled  woik- 
ing  days  Included  in  the  units  of  time 
on  the  basis  of  which  the  payment  is  cal¬ 
culated.  For  purposes  of  the  preceding 
sentence,  in  the  case  of  an  employee 
without  a  regular  work  schedule,  a  plan 
may  provide  for  the  calculation  of  the 
number  of  days  of  service  to  be  credited 
on  the  basis  of  a  5-day  workweek,  or  may 
provide  for  such  calculation  on  any  rea¬ 
sonable  basis  which  reflects  the  average 
days  worked  by  the  raiployee,  or  by 
other  employees  in  the  same  job  classifi- 
cati(m,  over  a  representative  period  of 
time,  provided  that  the  basis  so  used  is 
consistently  applied  with  respect  to  all 
employees  within  the  same  job  classifi¬ 
cations,  reasonably  defined. 


(2)  Payments  not  calculated  on  the 
basis  of  units  of  time.  Excrat  as  provided 
in  paragnu)h  (b)  (3)  of  this  section,  in 
the  case  of  a  payment  made  or  due, 
which  is  not  calculated  on  the  basis  of 
units  of  time,  the  niunber  of  days  of  serv¬ 
ice  to  be  credited  shall  be  equal  to  the 
amount  of  the  pt^rment  divided  by  the 
employee's  most  recent  daily  rate  of  com¬ 
pensation  before  the  period  during  which 
no  duties  are  performed. 

(3)  Rule  against  double  credit.  Not¬ 
withstanding  pan^raphs  (b)  (1)  and 
(2)  of  this  section,  an  employee  is  not 
required  to  be  credited  Mi  account  ot  a 
period  during  which  no  duties  are  per¬ 
formed  with  a  number  of  days  service 
which  is  greater  than  the  number  of  days 
regularly  scheduled  for  the  performance 
of  duties  diuing  such  period.  For  pur¬ 
poses  of  the  preceding  sentence,  in  the 
case  of  an  raiployee  without  a  regular 
work  schedule,  a  plan  may  provide  for 
the  calculation  of  the  number  ot  days  of 
service  to  be  credited  to  the  ranployee 
for  a  period  during  which  no  duties  are 
performed  on  the  basis  of  a  5-day  wMk- 
week,  or  may  provide  for  such  calculation 
on  any  reasonable  basis  which  reflects 
the  average  hours  worked  by  the  em¬ 
ployee.  MT  by  other  emplcqpees  in  the  same 
job  classification,  over  a  representative 
period  of  time,  provided  that  the  basis  so 
used  is  consistently  ai^lied  with  respect 
to  all  employees  in  the  same  job  classifi¬ 
cations,  reasonably  defined. 

(c)  Crediting  of  days  of  service  to 
computation  periods.  (1)  Except  as  pro¬ 
vided  in  paragraph  (c)(4)  of  this  sec¬ 
tion,  days  of  service  described  in  para¬ 
graph  (a)(1)  of  this  section  shaU  be 
credited  to  the  computation  period  in 
which  the  duties  are  performed. 

(2)  Except  as  provided  in  paragraph 
(c)  (4)  of  this  section,  days  of  service  de¬ 
scribed  in  paragraph  (a)  (2)  of  this  sec¬ 
tion  shall  be  credited  as  foUows : 

(i)  Days  of  service  credited  to  an  em¬ 
ployee  on  accoimt  of  a  payment  which 
is  calculated  on  the  basis  of  units  of 
time,  such  as  days,  weeks  or  months, 
shall  be  credited  to  the  computation  pe¬ 
riod  or  computation  periods  in  which  the 
period  during  which  no  duties  are  per¬ 
formed  occurs,  beginning  with  the  first 
unit  of  time  to  which  the  payment  re¬ 
lates. 

(ii)  Days  of  service  credited  to  an  em- 
pl(^ee  by  reason  of  a  payment  which  is 
not  calculated  on  the  basis  of  units  of 
time  shall  be  credited  to  the  computa¬ 
tion  period  in  which  the  period  during 
which  no  duties  are  performed  occurs,  or 
if  the  period  diulng  which  no  duties  are 
performed  extends  beyond  one  computa¬ 
tion  period,  such  hours  of  service  shall 
be  allocated  between  not  more  than  tiie 
first  two  computatlMi  periods  on  any 
reasonable  basis  which  is  consistently 
ai^lied  with  respect  to  all  employees 
within  the  same  job  classifications,  rea¬ 
sonably  defined. 

(3)  Except  as  provided  in  paragraph 
(c)  (4)  of  this  section,  days  ot  service  de¬ 
scribed  in  paragraph  (a)  (3)  of  this  sec¬ 
tion  shall  be  credited  to  the  computation 
period  or  periods  to  which  the  award  or 
agreemrat  for  back  pay  pertains,  rather 
than  to  the  computation  period  in  which 
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the  award,  agreement  or  payment  la 
made. 

(4)  In  the  case  of  days  of  service  to  be 
credited  to  an  employee  in  connection 
with  a  period  of  no  more  than  31  days 
which  extends  beyond  one  cmnputatlon 
period,  all  such  days  of  service  may  be 
credited  to  the  first  computation  period 
or  the  second  computation  period.  Cred¬ 
iting  of  days  of  service  under  this  sub- 
paragraph  must  be  done  consistently 
with  respect  to  all  employees  with  the 
same  job  classifications,  reasonably  de¬ 
fined.  ^ 

(d)  Other  federal  law.  Nothing  in  this 
section  shall  be  construed  to  alter, 
amend,  modify,  invalidate,  impair  or 
supersede  any  law  of  the  United  States 
or  any  rule  or  regulation  issued  under 
any  such  law.  Thus,  for  example,  nothing 
in  this  section  shall  be  construed  as  deny¬ 
ing  an  employee  credit  for  a  day  of  serv¬ 
ice  if  credit  is  required  by  separate  fed¬ 
eral  law.  Furthermore,  the  nature  and 
extent  of  such  credit  shall  be  determined 
under  such  law. 

(e)  Nondaily  employees.  For  mari¬ 
time  employees  whose  compensation  is 
not  determined  on  the  basis  of  certain 
amounts  for  each  day  worked  during  a 
given  period,  service  shall  be  credited  on 
the  basis  of  hours  of  service  as  deter¬ 
mined  in  accordance  with  §  2530.200b- 
2(a)  (includhig  use  of  any  equivalency 
permitted  imder  §  2530.200b-3)  or  on  the 
basis  of  elapsed  time,  as  permitted  under 
9  2530.200b-9. 

(f )  Plan  document.  A  plan  which  cred¬ 
its  service  on  the  basis  of  days  of  service 
must  state  in  the  plan  document  the 
definition  of  days  of  service  set  forth  in 
paragraph  (a)  of  this  section,  but  is  not 
required  to  state  the  rules  set  forth  in 
paragraph  (b)  and  (c)  if  they  are  in¬ 
corporated  by  reference. 

§  2.'>30.200I>— 8  Delemiiitation  of  days 
of  service  to  be  credited  to  itiaritime 
employees. 

(a)  GeneraJ  rule.  For  the  purpose  of 
determining  the  days  of  service  whlth 
must  be  credited  to  an  employee  for  a 
computation  peri(xl.  a  plan  shall  det»- 
mine  days  of  service  from  records  of 
days  worked  and  days  for  which  payment 
is  made  or  due.  Any  records  may  be  used 
to  determine  days  of  service  to  be  cred¬ 
ited  to  employees  under  a  plan,  even 
though  such  records  are  maintained  for 
other  purposes,  iisrovlded  that  they  ac¬ 
curately  reflect  the  actual  number  of 
days  of  service  with  which  an  employee 
is  re<iuired  to  be  credited  under  §  2530.- 
200b-7(a).  Payroll  records,  for  example, 
may  provide  sufBciently  accurate  data  to 
serve  as  a  bests  for  determining  days  of 
service.  If,  however,  existing  records  do 
not  accurately  reflect  the  actual  number 
of  days  of  service  with  which  an  «n- 
ployee  is  entitled  to  be  credited,  a  plan 
must  develop  and  maintain  adequate 
records.  A  plan  may  in  any  case  credit 
days  of  service  under  any  meth(xi  which 
results  in  the  crediting  of  no  less 
than  the  actual  number  of  days 
of  service  required  to  be  credited 
under  S  2S30.200b-7(a)  to  each  employee 
in  a  computatlcm  period,  even  though 
such  method  may  result  in  the  crediting 
of  days  of  service  in  excess  of  the  number 


of  dai^  required  to  be  credited  under 
9  2530.200b-7(a).  A  plan  is  not  required 
to  prescribe  in  its  documents  which  rec¬ 
ords  are  to  be  used  to  determine  days  oi 
service. 

(b)  Determination  of  pre-effective  date 
days  of  service.  To  the  extent  that  a  plan 
is  required  to  determine  days  of  service 
completed  before  the  effective  date  of 
Part  2  of  Title  I  of  the  Act  isee  section 
211  of  the  Act) ,  the  plan  may  use  what¬ 
ever  records  may  be  reasonably  acces¬ 
sible  to  it  and  may  make  whatever  cal¬ 
culations  are  necessary  to  determine  the 
approximate  number  of  hours  of  service 
completed  before  such  effective  date.  For 
example,  if  a  plan  or  an  employer  main¬ 
taining  the  plan  has,  or  has  access  to, 
only  the  records  of  compensation  of  em¬ 
ployees  for  the  period  before  the  effec¬ 
tive  date,  it  may  derive  the  pre-effective 
date  days  of  service  by  using  the  daily 
rate  for  the  period  or  the  days  custom¬ 
arily  worked.  If  accessible  records  are 
insufficient  to  make  an  approximation  of 
the  munber  of  pre-effective  date  days  of 
service  for  a  particular  employee  or 
group  of  employees,  the  plan  may  make 
a  reasonable  estimate  of  the  days  of 
service  completed  by  such  employee  or 
employees  during  the  particular  period. 
For  example,  if  records  are  available  with 
respect  to  some  employees,  the  plan  may 
estimate  the  days  of  service  of  other 
employees  in  the  same  job  classification 
based  cm  these  records.  A  plan  may  use 
the  elapsed  time  method  prescribed  under 
section  2530.200b-9  to  determine  days  of 
service  completed  before  the  effective 
date  of  Part  2  of  Title  I  of  the  Act 

§  2530.200b— 9  Elapsed  time. 

(a)  General.  (1)  Introduction  to 
elapsed  time  method  of  crediting  service. 
(I)  S  2^0.200b-2  sets  forth  the  general 
mekhod  of  crediting  s^wioe  for  an  em¬ 
ployee.  The  general  method  is  based  upon 
the  actual  counting  of  hoin%  of  service 
during  the  applicable  12-consecutlve- 
month  computation  period.  The  equiva¬ 
lencies  set  forth  in  §  2530.200b-3  are 
also  methods  for  crediting  hours  of  serv¬ 
ice  during  computation  periods.  Under 
the  general  method  and  the  equivtden- 
cies,  an  employee  receives  a  year’s  credit 
(in  units  of  years  of  service  or  year’s  of 
participation)  for  a  computation  period 
during  which  the  employee  is  credited 
with  a  specified  number  of  horns  of  serv¬ 
ice.  In  general,  an  employee’s  statutory 
entitlement  with  respect  to  eligibility  to 
participate,  vesting  and  benefit  accrual 
is  determined  by  totalling  the  number  of 
years’  credit  to  which  an  employee  is 
entitled. 

(ii)  Under  the  alternative  method  set 
forth  in  this  section,  by  contrast,  an 
employee’s  statutory  entitlement  with 
respect  to  eligibility  to  participate,  vest¬ 
ing  and  benefit  accrual  is  not  based  upon 
the  actual  completion  of  a  specified  num¬ 
ber  of  homs  of  service  during  a  12-ccm- 
secutive-month  period.  Instead,  such  en¬ 
titlement  is  determined  generally  with 
reference  to  the  total  period  of  time 
which  elapses  while  the  employee  is  em¬ 
ployed  (i.e.,  while  the  employment  rela¬ 
tionship  exists)  with  the  employer  or 
employers  maintaining  the  plan.  The  al¬ 
ternative  method  set  forth  in  this  sec¬ 


tion  is  designed  to  enable  a  plan  to  lessen 
the  administrative  biudens  associate 
with  the  maintenance  of  records  of  an 
employee’s  hours  of  service  by  permit¬ 
ting  each  employee  to  be  credited  with 
his  or  her  total  period  of  service  with  the 
employer  or  employers  maintaining  the 
plan,  irrespective  of  the  actual  hours  of 
service  ccunpleted  in  any  12-consecutive- 
month  period. 

(2)  Overview  of  the  operation  of  the 
elapsed  time  method.  (1)  Under  the 
elapsed  time  method  of  crediting  serv¬ 
ice,  a  plan  is  generally  required  to  take 
into  account  the  period  of  time  which 
elapses  while  the  employee  is  employed 
(i.e.,  while  the  employment  relationship 
exists)  with  the  employer  or  employers 
maintaining  the  plan,  regardless  of  the 
actual  number  of  hours  he  or  she  c(xn- 
pletes  during  such  period.  Under  this  al¬ 
ternative  methcxl  of  crediting  service,  an 
employee’s  service  is  required  to  be  taken 
into  account  for  purposes  of  eligibility  to 
participate  and  vesting  as  of  the  date 
he  or  the  first  performs  an  honur  of  serv¬ 
ice  within  the  meaning  of  9  2530.200b- 
2(a)  (1)  for  the  employer  or  employers 
maintaining  the  plan.  Service  is  required 
to  be  taken  into  account  for  the  period 
of  time  from  the  date  the  employee  first 
performs  such  an  hour  of  service  until 
the  date  he  or  she  severs  from  service 
with  the  employer  or  employers  main¬ 
taining  the  plan. 

(ii)  The  date  the  employee  severs  from 
service  is  the  earlier  of  the  date  the  em¬ 
ployee  quits,  is  discharged,  retires  or 
dies,  or  the  first  anniversary  of  the  date 
the  employee  is  absent  from  service  for 
any  other  reason  (e.g.,  disability,  vaca¬ 
tion,  leave  of  absence,  layoff,  etc.). 
Thus,  for  example,  if  an  employee  quits, 
the  severance  from  service  date  is  the 
date  the  employee  quits.  On  the  other 
hand,  if  an  employee  is  granted  a  leave 
of  absence  (and  if  no  Intervening  event 
occurs) ,  the  severance  from  service  date 
will  occur  one  year  after  the  date  the 
employee  was  first  absent  on  leave,  and 
this  one  year  of  absence  is  required  to 
be  taken  into  account  as  service  for  the 
employer  or  employers  maintaining  the 
plan.  Because  the  severance  from  service 
date  occurs  on  the  earlier  of  two  possible 
dates  (i.e.,  quit,  discharge,  retirement  or 
death  or  the  first  anniversary  of  an  ab¬ 
sence  from  service  for  any  other  reason) , 
a  quit,  discharge,  retirement  or  death 
within  the  year  after  the  beginning  of  an 
absence  for  any  other  reason  results  in 
an  immediate  severance  from  service. 
Thus,  for  example,  if  an  employee  dies  at 
the  end  of  a  four-week  absence  resulting 
from  illness,  the  severance  from  service 
date  is  the  date  of  death,  rather  than  the 
first  anniversary  date  of  the  first  day  of 
absence  for  illness. 

(ill)  In  addition,  for  purposes  of  eli¬ 
gibility  to  participate  and  vesting  under 
the  elapsed  time  method  of  crediting 
service,  an  employee  who  has  severed 
from  service  by  reason  of  a  quit,  dis¬ 
charge  or  retirement  may  be  entitled  to 
have  a  period  of  time  of  12  months  or 
less  taken  into  account  by  the  employer 
or  employers  maintaining  the  plan  If 
the  employee  returns  to  service  within  u 
certain  period  of  time  and  performs  an 
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hour  of  service  wltSUn  ttie  meulng  ot 
S  2S30.200b-2(a>(l>.  b  general,  tbe 
period  df  time  during  which  the  em¬ 
ployee  must  return  to  eenrlce  begins  on 
the  date  the  employee  severs  from  serv¬ 
ice  as  a  rsult  of  a  quit,  discharge  or  re¬ 
tirement  and  ends  on  the  first  anniver¬ 
sary  of  such  date.  However,  if  the  em¬ 
ployee  is  absent  for  any  other  reason 
(e.g.,  layoff)  and  then  quits,  is  dis¬ 
charged  or  retires,  the  period  of  time 
during  which  the  employee  may  return 
and  receive  credit  begins  on  the  sever¬ 
ance  from  service  date  wid  «ids  one  year 
after  the  first  day  of  absence  (e.g.,  first 
day  of  layoff) .  As  a  result  oi  the  opera¬ 
tion  of  these  rules,  a  severance  from 
service  (e.g.,  a  quit) ,  or  an  absence  (e.g., 
layoff)  followed  by  a  severance  from 
service,  never  results  in  a  period  of  time 
of  more  than  one  year  being  required 
to  be  taken  into  account  after  an  em- 
idoyee  severs  from  service  or  is  absent 
from  service. 

(iv)  For  purposes  of  benefit  accrual 
imder  the  elapsed  time  method  of  credit¬ 
ing  service,  an  employee  is  entitled  to 
have  his  or  her  service  taken  into  ac¬ 
count  from  the  date  he  or  she  begins  to 
participate  in  the  plan  until  the  sever¬ 
ance  from  service  date.  Periods  of  sev¬ 
erance  under  any  circumstances  are  not 
required  to  be  taken  into  accoxmt.  For 
example,  a  participant  who  is  discharged 
on  Droember  14,  1980  and  rehired  on 
October  14,  1981  is  not  required  to  be 
credited  with  the  10  month  period  of 
severance  for  benefit  accrual  purposes. 

(3)  Overview  of  certain  concepts  re¬ 
lating  to  the  elapsed  time  method.  (1) 
General.  The  niles  with  respect  to  the 
elapsed  time  method  of  crediting  service 
are  based  on  certain  concepts  which  are 
defined  in  paragraph  (b)  of  this  section. 
These  concepts  are  applied  in  the  sub¬ 
stantive  rules  contain^  in  paraEnrapdis 
(c),  (d),  (e),  (f)  and  (g)  of  this  section. 
The  purpose  of  this  subparagraph  is  to 
summarize  these  concepts. 

(ii)  Employment  commencement  date. 
(A)  A  concept  which  is  necessary  in 
order  to  credit  service  accurately  under 
any  service  crediting  method  is  the  es¬ 
tablishment  of  a  starting  point  for  cred¬ 
iting  service.  The  emplosunent  com¬ 
mencement  date,  which  is  the  date  on 
which  an  employee  first  performs  an 
hour  of  service  within  the  meaning  of 
§  2530.200b-2(a)  (1)  for  the  employer  or 
employers  maintaining  the  plan,  is  used 
throughout  Part  2530  to  establish  the 
date  upon  which  an  employee  must  be¬ 
gin  to  receive  credit  for  certain  purposes 
(e.g.  eligibility  to  participate  and  vest¬ 
ing). 

(B)  In  order  to  credit  accurately  an 
employee^  total  service  with  an  em¬ 
ployer  or  employers  maintaining  the 
plan,  a  plan  also  may  provide  for  an  “ad¬ 
justed”  employment  commencement 
date  (i.e..  a  recalculation  of  the  employ¬ 
ment  ccHiunencement  date  to  reflect  non- 
credltable  periods  of  severance)  or  a  re¬ 
employment  commencement  date  as  de¬ 
fined  in  paragraph  (b)  (3)  of  this  section. 
Fundamentally,  all  three  concepts  rely 
upon  the  performance  of  an  hour  of  serv¬ 
ice  to  provide  a  starting  point  for  cred¬ 


iting  service.  One  purpose  of  these  Uiree 
concepts  is  to  enable  pfams  to  satisfy  the 
requirements  of  this  sectloa  in  a  variety 
of  ways. 

(C)  Ihe  fundamental  rule  with  re¬ 
spect  to  these  concepts  is  that  any  plan 
provision  is  permissible  so  long  as  it 
satisfies  the  minimum  standards.  Thus, 
for  example,  although  the  rules  of  this 
section  provide  that  credit  must  begin 
on  the  emplo3rment  commencement  date, 
a  plan  is  permitted  to  "adjust”  the  em¬ 
ployment  commenc«nent  date  to  reflect 
periods  of  time  for  which  service  is  not 
required  to  be  credited.  Similarly,  a  plan 
may  wish  to  credit  service  under  the 
elapsed  time  method  as  discrete  periods 
of  service  and  provide  for  a  reemploy¬ 
ment  commencement  date.  Certain 
plans  may  wish  to  provide  for  both  con¬ 
cepts,  although  it  is  not  a  requirement 
of  this  section  that  plans  so  provide. 

(iii)  Severance  from  service  date. 
Another  fundamental  concept  ct  the 
elapsed  time  method  of  crediting  serv¬ 
ice  is  the  severance  frtnn  service  date, 
which  is  defined  as  the  earlier  of  the 
date  on  which  an  employee  quits,  re¬ 
tires,  is  discharged  or  dies,  or  the  fiirst 
anniversary  of  the  first  date  of  absence 
for  any  other  reason.  One  purpose  of 
the  severance  from  service  date  is  to  pro¬ 
vide  the  endpoint  for  crediting  service 
\mder  the  elapsed  time  meUiod.  As  a 
general  proposition,  service  is  credited 
from  the  employment  coinmenc«nait 
date  (i.e..  the  starting  point)  until  the 
severance  from  service  date  (ie..  the 
endpoint) .  A  complementary  purpose  of 
the  severance  from  service  date  is  to 
establish  the  starting  point  for  measur¬ 
ing  a  period  of  severance  from  service  in 
order  to  detmnine  a  “break  in  service” 
(see  paragr{^)h  (a)(3)(v)  of  this  sec¬ 
tion).  A  third  purpose  of  such  date  Is 
to  establish  the  starting  point  for  meas¬ 
uring  the  period  of  time  which  may  be 
required  to  be  taken  into  account  undnr 
the  service  spanning  rules  (see  para¬ 
graph  (a)(3)(vi)  of  this  section). 

(iv)  Period  of  service.  A  third  elapsed 
time  concept  is  the  use  of  the  “period  of 
service”  rather  than  the  “year  of  service” 
in  determining  service  to  be  taken  into 
account  for  purposes  of  eligibility  to  par¬ 
ticipate,  vesting  and  benefit  accrual.  For 
purposes  of  eligibility  to  participate  and 
vesting,  the  period  of  service  rims  from 
the  emplosrment  commencement  date  or 
reemployment  commencement  date  until 
the  severance  from  service  date.  For  pur¬ 
poses  of  benefit  accrual,  a  period  of  serv¬ 
ice  runs  from  the  date  ^at  a  participant 
commences  participation  under  the  plan 
until  the  severance  from  service  date. 
Because  the  endpoint  of  the  period  of 
service  is  marked  by  the  severance  from 
service  date,  an  employee  is  credited  with 
the  period  of  time  which  runs  during  any 
absence  from  service  (other  than  for 
reasons  of  a  quit,  retirement,  discharge 
or  death)  which  is  12  months  or  less. 
Thus,  for  example,  a  three  week  absence 
for  vacation  is  token  into  account  as  part 
of  a  period  of  service  and  does  not  trigger 
a  severance  from  service  date. 

(v)  Period  of  severance.  A  period  of 
severance  begins  on  the  severance  from 
service  date  and  ends  when  an  employee 


returns  to  service  with  the  employer  or 
employers  maintaining  the  plan.  The 
purpose  of  the  period  of  sevwrance  is  to 
apply  the  statutory  “break  in  s«vlce” 
rules  to  an  elapsed  time  method  of  cred¬ 
iting  service. 

(vi)  Service  spanning.  Under  the 
elapsed  time  method  of  crediting  service, 
a  plan  is  required  to  credit  periods  of 
service  and,  under  the  service  spanning 
rules,  certain  periods  of  severance  of 
12  months  or  less  for  purposes  of  eligi¬ 
bility  to  participate  and  vesting.  Under 
the  first  service  spanning  rule,  if  an  em¬ 
ployee  severs  from  service  as  a  result 
of  quit,  discharge  or  retiremmit  and  then 
returns  to  service  within  12  months,  the 
period  severance  is  required  to  be 
taken  into  account.  However,  a  sttuatkm 
may  arise  in  which  an  employee  is  absent 
frixn  service  for  any  reason  ottier  than 
quit,  discharge,  retirement  or  death  and 
during  the  absence  a  quit,  discharge  or 
retirement  occurs.  The  second  service 
spanning  rule  provides  in  ttiat  set  ot 
circumstances  that  a  plan  is  required  to 
take  into  account  the  period  ot  time  be¬ 
tween  the  severance  from  service  date 
(i.e.,  the  date  of  quit,  dischai^  or  retire¬ 
ment)  and  the  first  anniversary  ot  the 
date  on  which  the  onployee  was  first 
absent,  if  the  employee  returns  to  aerrico 
on  or  before  such  first  anniversary  date. 

(4)  Scope,  (i)  Except  for  certain  pro¬ 
visions  for  which  the  Secretary  of  Labor 
has  been  specifically  authorized  to  pre¬ 
scribe  regulations,  regulations  preserved 
by  the  Secretary  of  the  Treasury  under 
section  410  and  411  of  the  Code  shall, 
pursuant  to  section  3002(c)  of  the  Act. 
implement  the  counterpart  provisions  of 
sections  202,  203  and  204  of  the  Act,  Cer¬ 
tain  provisiiHis  for  which  the  Secretary 
of  Labor  has  been  authorized  to  prescribe 
regulations  relate  to  the  methods  for 
computing  service  to  be  credited  to  an 
employee,  such  as  the  calculatkm  (ff  an 
hour  of  service,  year  of  service,  year  of 
participation  and  breaks  in  service,  and 
such  concepts  are  implemented  in  Part 
2530.  Accordingly,  because  elapsed  time 
represents  an  alternative  method  of 
crediting  service,  this  alternative  method 
is  set  forth  in  Part  2530. 

(ii)  In  order  to  clarify  and  illustrate 
the  elapsed  time  method  of  crediting 
service,  this  section  restates  certain  stat¬ 
utory  provisions  for  which  the  Secretaiy 
of  the  Treasury  has  been  authorized  to 
prescribe  regulations.  In  certain  in¬ 
stances,  as  a  result  of  the  nature  of  the 
elapsed  time  method  of  crediting  service, 
it  has  been  necessary  in  this  section  to 
recast  these  concepts  in  a  mode  consist- 
«it  with  and  solely  for  the  purpose  of 
using  the  elapsed  time  method.  Thus,  for 
example,  due  to  the  lack  of  computation 
periods  under  the  elapsed  time  method  of 
crediting  service,  a  plan  using  elapsed 
time  may  disregard  service  for  vesting 
purposes  prior  to  the  date  an  employee 
attains  the  age  of  22.  while  imder  the 
general  rule  under  section  203(b)  (1)  (A) 
of  the  Act.  411(a)  (4)  (A)  at  the  Code  and 
Treasury  Department  regulations  under 
section  411(a)  of  the  Code,  contained  in 
26  CFR,  a  plan  may  disregard  service  for 
vesting  computatkm  periods  prior  to  the 
vesting  computation  period  during  which 
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an  employee  attains  Uie  age  of  22,  Except 
as  otherwise  expressly  provided  in  this 
section,  the  rules  tu^plicable  to  the  gen¬ 
eral  methods  of  crediting  service  are  also 
applicable  to  the  elapsed  time  method  of 
crediting  service. 

(5)  Application  of  elapsed  time  method 
to  sections  202,  203  or  204  of  the  Act  and 
sections  410  and  411  of  the  Code,  (i)  The 
substantive  rules  for  crediting  service 
under  the  elapsed  time  method  with  re¬ 
spect  to  eligibility  to  participate  are  con¬ 
tained  in  paragraph  (c),  the  rules  with 
respect  to  vesting  are  cmitained  in  para¬ 
graph  (d) ,  and  the  rules  with  respect  to 
benefit  accrual  are  contained  in  para- 
gr£4)h  (e) .  Ihe  format  of  the  rules  is  de¬ 
signed  to  enable  a  plan  to  use  the  elapsed 
time  method  of  crediting  service  either 
for  all  purposes  or  for  any  one  or  com¬ 
bination  of  purposes  under  Part  2  of 
■nUe  I  of  the  Act  and  the  counterpart 
provisions  of-*  the  Code.  Thus,  for  ex¬ 
ample,  a  plan  may  credit  service  for  eligi¬ 
bility  to  participate  purposes  by  the  use 
kA  the  general  method  of  crediting  serv¬ 
ice  set  fOTth  in  (  2530.200b-2  or  by  the 
use  of  any  of  the  equivalencies  set  forth 
in  s  2530.200b-3,  while  the  plan  may 
credit  service  for  vesting  and  benefit  ac¬ 
crual  purposes  by  the  \ise  of  the  elapsed 
time  method  of  crediting  service. 

(il)  A  plan  using  the  elapsed  tinie 
method  of  crediting  service  for  wie  or 
more  classifications  of  employees  covered 
undo:  the  pl^  may  use  the  general 
method  <rf  crediting  service  set  forth  In 
§  2S30.200b-2  or  any  of  the  equivalencies 
set  forth  in  §  2530.200b-3  for  other  clas¬ 
sifications  of  employees,  provided  that 
such  classifications  are  reasonable  and 
are  consistently  applied.  Thus,  for  ex¬ 
ample,  a  plan  may  provide  that  part-time 
employees  are  credited  under  the  general 
method  of  crediting  service  set  forth  in 
S  2530.200b-2  and  full-time  employees  are 
credited  under  the  lapsed  time  method. 
A  classification,  however,  will  not  be 
deemed  to  be  reasonable  or  consistently 
appli^  if  such  classification  is  designed 
with  an  intent  to  preclude  an  employee 
or  employees  from  attaining  his  or  her 
statutory  entitlement  with  respect  to  eli¬ 
gibility  to  participate,  vesting  or  benefit 
accrual.  For  example,  a  classification 
applied  so  that  any  employee  credited 
vdth  less  tiian  1,000  hours  of  service  dur¬ 
ing  a  given  12-consecutlve-month  period 
would  be  considered  part-time  and  sub¬ 
ject  to  the  general  method  of  crediting 
eervice  rather  than  the  elapsed  time 
method  would  not  be  reasonable. 

(ill)  Notwithstanding  paragraph  (a) 
(5)  (1)  and  (11)  of  this  section,  the  use 
of  the  elapsed  time  method  for  some 
purposes  or  the  vise  of  the  elapsed  time 
method  for  some  employees  may,  under 
certain  circumstances  result  in  discrim¬ 
ination  prohibited  imder  section  401(a) 
(4)  of  the  C?ode,  even  though  the  use  of 
the  elapsed  time  method  for  such  pur¬ 
poses  and  for  such  employees  is  per¬ 
mitted  tmder  this  section. 

(b)  Definitions.  (1)  Employment  com¬ 
mencement  date.  For  purposes  of  this 
section,  the  term  “employment  oom> 
mencement  date”  shall  mean  the  date  on 
which  the  employee  first  performs  an 


hour  of  service  within  the  meaning  of 
S  2S30.200b-2(a)  (1)  for  the  employer  or 
employers  maintaining  the  plan. 

(2)  Severance  from  serxAce  date.  For 
purposes  of  this  section,  a  “severance 
from  service”  shall  occur  on  the  earlier 
of — 

(1)  The  date  on  which  an  employee 
quits,  retires  Is  discharged  or  dies;  or 

(ii)  The  first  anniversary  of  the  first 
date  of  a  period  In  which  an  employee 
remains  absent  from  service  (with  or 
without  pay)  with  the  employer  or  ^- 
ployers  maintaining  the  plan  for  any 
reason  other  than  quit,  retirement,  dis¬ 
charge  or  death,  such  as  vacation,  holi¬ 
day,  sictmess,  disability,  leave  of  absence 
or  layoff. 

(3)  Reemployment  commencement 
date.  For  purposes  of  this  section,  the 
term  “re«nployment  commencement 
date”  shall  mean  the  first  date,  following 
a  period  of  severance  from  service  which 
is  not  required  to  be  taken  into  account 
under  the  service  spanning  rules  in  para¬ 
graphs  (c)  (2)  (ill)  and  (d)  (1)  (ill)  of  this 
section,  on  which  the  employee  performs 
an  hour  of  service  within  the  meaning  of 
paragraph  S  2530.200b-2^a)  (1)  for  the 
employer  or  employers  maintaining  the 
plan. 

(4)  Participation  commencement  date. 
For  purposes  of  this  section,  the  term 
“participation  commencement  date” 
shall  mean  the  date  a  participant  first 
commences  partlclpration  under  the  plan. 

(5)  Period  of  severance.  For  purposes 
of  this  section,  the  term  “period  of  sev¬ 
erance”  shall  mean  the  period  of  time 
commencing  on  the  severance  from  serv¬ 
ice  date  and  ending  on  the  date  on  which 
tile  employee  again  performs  an  hour  of 
service  within  the  meaning  of  §  2530.200 
b-2(a)  (1)  for  an  employer  or  employers 
maintaining  the  plan. 

(6)  Period  of  service,  (i)  General  rule. 
For  purposes  of  this  section,  the  term 
“period  of  service”  shall  mean  a  period 
of  service  commencing  on  the  employee’s 
emplo3mient  commencement  date  or 
reemplo3mient  commencement  date, 
whichever  is  applicable,  and  ending  on 
the  severance  from  service  date. 

(ii)  Aggregation  rule.  Unless  a  plan 
provides  in  some  manner  for  an  “ad¬ 
justed”  employment  commencement 
date  or  similar  method  of  consolidating 
periods  of  service,  periods  of  service  shall 
be  aggregated  unless  such  periods  may 
be  disregarded  imder  section  202(b)  or 
203(b)  of  the  Act  and  section  410(a)(5) 
or  411(a)  (4)  of  the  Ctode. 

(ill)  Other  federal  law.  Nothing  in 
this  secti(»i  shall  be  construed  to  alter, 
amend,  modify,  invalidate,  impair  or 
supersede  any  law  of  the  United  States 
or  any  rule  or  regulation  is.sued  imder 
any  such  law.  Thus,  for  example,  nothing 
in  this  section  shall  be  construed  as 
denying  an  employee  credit  for  a  “period 
of  service"  if  credit  is  required  by  sepa¬ 
rate  federal  law.  Furthermore,  the  na¬ 
ture  and  extent  of  such  credit  shall  be 
determined  imder  such  law. 

(c)  Eligibility  to  participate.  (1)  Gen¬ 
eral  rule.  For  purposes  of  section  202(a) 
(1)  (A)  of  the  Act  and  section  410(a)  (1) 
(A)  of  the  Code,  a  plan  generally  may 


noi  require  as  a  condition  of  pariic-ipa- 
tlon  In  the  i^an  that  an  employee  com¬ 
plete  a  period  of  service  with  the  em¬ 
ployer  or  employ«a  maintaining  the  plan 
extending  beyond  the  later  of — 

(1)  The  date  on  which  the  employee  at¬ 
tains  the  age  of  25;  or 

(ii)  The  date  on  which  the  employee 
cmnpletes  a  one-year  period  oi  service. 

See  regulatiims,  relating  to  eligibility 
to  participate  rules  (section  410(a)  of  the 
Cbde) ,  prescribed  by  the  Secretary  of  the 
Treasmry  in  26  CFR. 

(2)  Determination  of  one-year  period 
of  service,  (i)  For  purposes  of  determin¬ 
ing  the  date  on  which  an  employee  satis¬ 
fies  the  service  re<iulrement  for  initial 
eligibility  to  participate  under  the  plan, 
a  plan,  using  the  eltqxsed  time  method  of 
crediting  service,  idudl  provide  that  an 
employee  who  cconpletes  the  1-year  pe¬ 
riod  of  service  requirement  on  the  first 
anniversary  of  his  emplojmient  com¬ 
mencement  date  satisfies  the  minimum 
service  requirement  as  of  such  date.  In 
the  case  of  an  employee  who  fails  to  com¬ 
plete  a  one-year  period  of  service  on  the 
first  anniversary  of  his  employmmt  com¬ 
mencement  date,  a  plan  which  does  not 
contain  a  provision  permitted  by  section 
202(b)  (4)  of  the  Act  and  section  410(a) 

(5)  (D)  of  the  Code  (rule  of  parity)  shall 
provide  for  the  aggregation  of  periods 
of  service  so  that  a  one-year  period  of 
service  shall  be  completed  as  of  the’ date 
the  employee  completes  12  months  of 
service  (30  days  are  deemed  to  be  a 
month  in  the  case  of  the  aggregation  of 
fractional  months)  or  365  days  of  serv¬ 
ice. 

(ii)  For  purposes  of  section  202(a)(1) 
(B)  (i)  of  the  Act  and  section  410(a)  (1) 
(B)  (i)  of  the  Code,  a  “3-year  period  of 
service”  shall  be  deemed  to  be  “3  years 
of  service.” 

(iii)  Service  spanning  rules.  In  deter¬ 
mining  a  1-year  period  of  service  for 
purposes  of  initial  eligibility  to  partici¬ 
pate  and  a  period  of  service  for  purposes 
of  retention  of  eligibility  to  pa^cipate, 
in  cuidition  to  taking  into  account  an 
employee’s  period  of  service,  a  plan  shall 
take  into  account  the  following  periods 
of  severance — 

(A)  If  an  employee  severs  from  service 
by  reason  of  a  quit,  discharge  or  re¬ 
tirement  and  the  employee  then  per¬ 
forms  an  hour  of  service  within  the 
meaning  of  S  2530.200b-2(a)  (1)  within 
12  months  of  the  severance  fixmi  service 
date,  the  plan  Is  required  to  take  into 
account  the  period  of  severance;  and 

(B)  Notwithstanding  paragraph  (c) 
(2)  (111)  (A)  of  this  section,  if  an  employee 
severs  from  service  by  reason  of  a  quit, 
discharge  or  retirement  during  an  ab¬ 
sence  from  service  ot  12  months  or  less 
for  any  reason  other  than  a  quit,  dis¬ 
charge,  retirement  or  death,  and  then 
performs  an  hour  of  service  within  the 
meaning  of  9  2530.200b-2(a)  (1)  within 
12  months  of  the  daite  on  which  the  em¬ 
ployee  was  first  absent  from  service,  the 
plan  Is  required  to  take  Into  accoimt  the 
period  of  severance. 

(Iv)  For  purposes  of  determining  an 
employee’s  retention  of  eligibility  to  par¬ 
ticipate  In  the  plan,  a  plan  6ha]l  take  Into 
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account  an  employee’s  entire  i>eriod  of 
service  unless  certain  periods  of  service 
may  be  disregarded  under  section  202(b) 
of  the  Act  and  section  410(a)  (5)  of  ttie 
Code.  * 

(V)  Example.  Employee  W,  age  31, 
completed  6  months  of  service  and  was 
laid  off.  After  2  months  of  layoff,  W  quit. 
Five  months  later,  W  return^  to  service. 
For  purposes  of  eligibility  to  participate, 
W  was  required  to  be  credited  with  13 
months  of  service  (8  months  of  service 
and  5  months  of  severance).  If,  on  the 
other  hand,  W  had  notjreturned  to  serv¬ 
ice  within  the  first  10  months  of  sever¬ 
ance  (i.e.,  within  12  months  after  the 
first  day  of  layoff) ,  W  would  be  required 
to  be  credited  with  eight  months  of 
service. 

(3)  Entry  date  requirements,  (i)  Gen¬ 
eral  rule.  For  purposes  of  section  202(a) 

(4)  of  the  Act  and  section  410(a)  (4)  of 
the  Code,  it  is  necessary  for  a  plan  to 
provide  that  any  employee  who  has  satis¬ 
fied  the  minimum  age  and  service  re¬ 
quirements,  and  who  is  otherwise  entitled 
to  participate  in  the  plan,  commences 
participation  in  the  plan  no  later  than 
the  earlier  of — 

(A)  The  first  day  of  the  first  plan  year 
beginning  after  the  date  on  which  such 
employee  sjktisfied  such  requirements,  or 

(B)  The  date  six  months  after  the  date 
on  which  he  satisfied  such  requirements, 
unless  such  employee  was  separated  from 
service  before  the  date  referred  to  in 
subparagraph  (A)  or  (B),  whichever  is 
applicable. 

(ii)  Separation  from  service.  (A)  Def¬ 
inition.  For  purposes  of  this  section,  the 
term  “separated  from  service”  includes 
a  severance  from  service  or  an  absence 
from  service  for  any  reason  other  than 
a  quit,  discharge,  retirement  or  death, 
regardless  of  the  duration  of  such  ab¬ 
sence.  Accordingly,  if  an  employee  is  laid 
off  for  a  period  of  six  weeks,  the  em¬ 
ployee  shall  be  deemed  to  be  “separated 
from  service”  during  such  period  for 
purposes  of  the  entry  date  requirements. 

(B)  Application.  A  period  of  severance 
which  is  taken  into  account  imder  the 
service  spanning  rules  in  paragraph  .Xc) 

(2)  (iii)  of  this  section  or  an  absence  of 
12  months  or  less  may  result  in  an  em¬ 
ployee  satisfying  the  plan’s  minimiun 
service  requirement  during  such  period 
of  time.  In  addition,  once  an  employee 
satisfies  the  plan’s  minimum  service  re¬ 
quirement,  either  before  or  during  such 
period  of  time,  such  period  of  time  may 
contain  an  entry  date  applicable  to  such 
employee.  In  the  case  of  an  employee 
whose  period  of  severance  is  taken  into 
account  and  such  period  contains  an 
entry  date  applicable  to  the  employee,  he 
or  she  shall  be  made  a  participant  in  the 
plan  (if  otherwise  eligible)  no  later  than 
the  date  on  which  he  or  she  ended  the 
period  of  severance.  In  the  case  of  an  em¬ 
ployee  whose  period  of  absence  contains 
an  entry  date  applicable  to  such  em¬ 
ployee,  he  or  she,  no  later  than  the  date 
such  absence  ended,  shall  be  made  a  par¬ 
ticipant  in  the  plan  (if  otherwise  eligi¬ 
ble)  as  ol  the  first  applicable  entry  date 
which  occurred  during  such  absence  from 
service. 


(Hi)  Examples.  For  purposes  of  the  fol¬ 
lowing  examples,  assume  that  the  plan 
provides  for  a  minimum  age  requirement 
of  25  and  a  minimum  service  require¬ 
ment  of  one  year,  and  provides  for  semi¬ 
annual  entry  dates. 

(A)  Employee  A,  age  35,  worked  for 
10  months  in  a  job  classification  covered 
under  the  plan,  became  disabled  for  nine 
consecutive  months  and  then  returned 
to  service.  During  the  period  of  absence, 
A  completed  a  1 -year  period  of  service 
and  passed  a  semi-annual  entry  date 
after  satisfying  the  minimum  service  re¬ 
quirement.  Accordingly,  the  plan  is  re¬ 
quired  to  make  A  a  participant  no  later 
than  his  return  to  service  effective  as  of 
the  applicable  entry  date. 

(B)  Employee  B,  after  satisfying  the 
minimum  age  and  service  requirements, 
quit  work  before  the  next  semi-annual 
entry  date,  and  then  returned  to  service 
before  incurring  a  1-year  period  of  sev¬ 
erance,  but  after  such  semi-annual  en¬ 
try  date.  Employee  B  is  entitled  to  be¬ 
come  a  participant  Immediately  Upon  his 
return  to  service  effective  as  of  the  date 
of  his  return. 

See  regulations,  relating  to  eligibility 
to  participate  rules  (Section  410(a)  of 
the  Code) ,  prescribed  by  the  Secretary  of 
the  Treasury  in  26  (TPR. 

(4)  Break  in  service.  For  purposes  of 
applying  the  break  in  service  rules  under 
sections  202(b)  (2)  and  (3)  of  the  Act 
and  sections  410(a)  (5)  (B)  and  (C)  of 
the  Code,  the  term  “1-year  period  of  sev¬ 
erance”  shall  be  substituted  for  the 
term  “1 -year  break  in  service.”  A  1-year 
period  of  severance  shall  be  determined 
on  the  basis  of  a  12-consecutive-month 
period  beginning  on  the  severance  from 
service  date  and  ending  on  the  first  an¬ 
niversary  of  such  date  provided  that  the 
employee  during  such  12-consecutive- 
month  period  does  not  perform  an  hour 
of  service  within  the  meaning  of  §  2530.- 
200b-2  (a)(1)  for  the  employer  or  em¬ 
ployers  maintaining  the  plan. 

(5)  One-year  hold-out.  (i)  General 
rule.  (A)  For  purposes  of  section  202(b) 

(3)  of  the  Act  and  section  410(a)  (5)  (C) 
of  the  Code,  in  determining  the  period 
of  service  of  an  employee  who  has  in¬ 
curred  a  1-year  period  of  severance,  a 
plan  may  disregard  the  employee’s  pe¬ 
riod  of  service  before  such  period  of 
severance  until  the  employee  completes 
a  1-year  period  of  service  after  such 
period  of  severance. 

(B)  Example.  Assume  that  a  plan  pro¬ 
vides  for  a  minimiun  service  requirement 
of  1  year  and  provides  for  semi-annual 
entry  dates,  but  does  not  contain  the 
provisions  permitted  by  section  202(b) 

(4)  of  the  Act  and  section  410(a)  (5)  (D) 
of  the  Code  (relating  to  the  rule  of  par¬ 
ity).  Employee  G,  age  40,  completed  a 
seven-month  period  of  service,  quit  and 
then  returned  to  service  15  months  later, 
thereby  incurring  a  1-year  period  of  sev¬ 
erance.  After  working  four  months,  G 
was  laid  off  for  nine  months  and  then 
returned  to  work  again.  Although  the 
plan  may  hold  employee  G  out  from  par¬ 
ticipation  in  the  plan  until  the  comple¬ 
tion  of  a  1-year  period  of  service  after 
the  1-year  (or  greater)  period  of  sever¬ 


ance,  once  the  1-year  hold-out  is  com¬ 
pleted  the  plan  is  required  to  provide  the 
employee  with  such  statutory  entitle¬ 
ment  as  arose  during  the  1-year  hold¬ 
out.  Accordingly,  employee  G  satisfied 
the  1-year  of  service  requirement  as  of 
the  first  month  of  layoff,  and  G  is  en¬ 
titled  to  become  a  participant  in  the  plan 
immediately  upon  his  return  to  service 
after  the  nine  month  layoff  effective  as 
of  the  first  applicable  entry  date  occur¬ 
ring  after  the  date  on  which  he  satisfied 
the  1-year  of  service  requirement  (i.e., 
the  first  applicable  entry  date  after  the 
first  month  of  layoff). 

See  regulations,  relating  to  eligibility 
to  participate  rules  (Section  410(a)  of 
the  Code),  prescribed  by  the  Secretary 
of  the  Treasury  in  26  CFR. 

(6),  Rule  of  parity,  (i)  General  rule. 
For  purposes  of  section  202(b)  (4)  of  the 
Act  and  section  410(a)(5)(D)  of  the 
Code,  in  the  case  of  a  participant  who 
does  not  have  any  nonforfeitable  right 
under  the  plan  to  his  accrued  benefit  de¬ 
rived  from  employer  contributions  and 
who  incurs  a  1-year  period  of  severance, 
a  plan,  in  determining  an  employee’s  pe¬ 
riod  of  service  for  purposes  of  section 
202(a)  (1)  of  the  Act  and  section  410(a) 
(1)  of  the  Code,  may  disregard  his  pe¬ 
riod  of  service  if  his  latest  period  of 
severance  equals  or  exceeds  his  prior  pe¬ 
riod  of  service,  whether  or  not  consecu¬ 
tive,  completed  before  such  period  of 
severance. 

(il)  In  determining  whether  a  com¬ 
pletely  nonvested  employee’s  service  may 
be  disregarded  under  the  rule  of  parity, 
a  plan  is  not  permitted  to  apply  the  rule 
until  the  employee  incurs  a  1-year  period 
of  severance.  Accordingly,  a  plan  may 
not  disregard  a  period  of  service  of  less 
than  one  year  until  an  employee  has  in¬ 
curred  a  period  of  severance  of  at  least 
one  year. 

(iii)  Example.  Assume  that  a  plan 
provides  for  a  minimum  service  require¬ 
ment  of  one  year  and  provides  for  the 
rule  of  parity.  An  employee  works  for 
three  months,  quits  and  then  is  rehired 
10  months  later.  Such  employee  is  en¬ 
titled  to  receive  13  months  of  credit  for 
purposes  of  eligibility  to  participate  and 
vesting  (see  service  spanning  rules) . 
Although  the  p^od  of  severance  ex¬ 
ceeded  the  period  of  service,  the  three 
months  of  service  may  not  be  disre¬ 
garded  because  no  1-year  period  of 
severance  occurred. 

See  regulations,  relating  to  eligibility 
to  participate  rules  (Section  410(a)  of 
the  Code) ,  prescribed  by  the  Secretary  of 
the  Treasury  in  26  C?FR. 

(d)  Vesting.  (1)  General  rule,  (i)  For 
purposes  of  section  203(a)  (2)  of  the  Act 
and  section  411(a)(2)  of  the  Code,  re¬ 
lating  to  vesting  in  accrued  benefits  de¬ 
rived  from  employer  contributions,  a 
plan,  which  determines  service  to  be  tak¬ 
en  in  account  on  the  basis  of  elapsed 
time,  shall  provide  that  an  employee  is 
credited  with  a  number  of  years  of  serv¬ 
ice  equal  to  at  least  the  number  of  whole 
years  of  the  employee’s  period  of  serv¬ 
ice,  whether  or  not  such  periods  of  serv¬ 
ice  were  completed  consecutively. 

(ii)  In  order  to  determine  the  number 
of  whole  years  of  an  employee’s  period 
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of  service,  a  plan  shall  provide  that  non- 
successive  periods  of  service  must  be  ag- 
gre^ted  and  that  less  than  whole  year 
periods  of  service  (whether  or  not  consec¬ 
utive)  must  be  aggregated  on  the  basis 
that  12  months  of  service  (30  days  are 
deemed  to  be  a  month  in  the  case  of  the 
aggr^ation  of  fractional  months)  or 
365  days  of  service  equal  a  whole  year  of 
service. 

(iii)  Service  spanning  rules.  In  deter¬ 
mining  a  participant’s  period  of  service 
for  vesting  piuposes,  a  plan  shall  take 
Into  account  the  following  periods  of 
severance — 

(A)  If  an  emloyee  severs  from  service 
by  reason  of  a  quit,  discharge  or  retire¬ 
ment  and  the  employee  then  performs  an 
hoxu*  of  service  within  the  meaning  of 
S  2530.200b-2(a)  (1)  within  12  months  of 
the  severance  from  service  date,  the  plan 
ts  required  to  take  into  account  the  pe¬ 
riod  of  severance;  and 

(B)  Notwithstanding  subparagraph 

(d)  (1)  (iii)  (A)  of  this  section,  if  an  em- 
I^oyee  severs  from  service  by  reason  of  a 
quit,  discharge  or  retirement  during  an 
abs^ce  frran  service  of  12  months  or  less 
lor  any  ^-eason  other  than  a  quit,  dis¬ 
charge,  retirement  or  death,  and  then 
performs  an  hour  of  service  within  the 
meaning  of  §  2530.200b-2(a)  (1)  within 
12  months  of  the  date  on  which  the  em¬ 
ployee  was  first  absent  from  service,  ttie 
plan  is  required  to  take  into  accoimt  the 
period  of  severance. 

(iv)  For  purposes  of  determining  an 
employee’s  nonforfeitable  percentage  of 
accru^  benefits  derived  from  Mnployer 
contributimis,  a  plan,  after  calculating 
an  employee’s  period  of  service  in  the 
manner  prescribed  in  this  paragraph, 
may  disregard  any  r^aining  less  than 
whole  year,  12-m(mth  or  365-day  period 
of  service.  Thus,  for  example,  if  a  plan 
provides  for  the  statutory  five  to  fifteen 
year  graded  vesting,  an  employee  with  a 
period  (or  periods)  of  service  which  yield 
5  whole  year  periods  of  service  and  an 
additional  321 -day  period  of  service  is 
twenty-five  i>ercent  vested  in  his  or  her 
employer-derived  accrued  benefits  (based 
solely  on  the  5  whole  year  periods  of  serv¬ 
ice), 

(2)  Service  which  may  be  disregarded. 
(i)  For  purposes  of  section  203(b)  (1)  of 
the  Act  and  section  411(a)(4)  of  the 
Code,  in  determining  the  nonforfeitable 
percentage  of  an  emi^oyee’s  right  to  his 
or  her  accrued  benefits  derived  from  em¬ 
ployer  contributions,  all  of  an  employee’s 
period  or  periods  of  service  with  an  em¬ 
ployer  or  employers  maintaining  the  plan 
shall  be  taken  into  accoimt  unless  such 
service  may  be  disregarded  under  para¬ 
graph  (d)  (2)  (ii)  of  this  section. 

(li)  For  purposes  of  paragraph  (d)  (2) 
(i)  of  this  section,  the  following  periods 
of  service  may  be  disregarded — 

(A)  The  period  of  service  completed  by 
an  «nployee  before  the  date  on  which 
he  attains  age  22; 

(B)  In  the  case  of  a  i^an  which  re¬ 
quires  mandatory  employee  contribu¬ 
tions,  the  period  of  service  which  falls 
within  the  period  of  time  to  which  a 
particular  employee  (xmtributicm  relates 
if  the  employee  had  the  wportunlty  to 


make  a  contribution  for  such  period  of 
time  and  failed  to  do  so; 

(C)  The  period  of  service  during  any 
period  for  which  the  «nployer  did  not 
maintain  the  plan  or  a  predecessor  plan; 

(D)  The  period  of  service  which  is  not 
required  to  be  taken  into  account  by  rea¬ 
son  of  a  period  of  severance  which  con¬ 
stitutes  a  break  in  service  within  the 
meaning  of  paragraph  (d)  (4)  of  this 
section; 

(E)  The  period  of  service  completed 
by  an  employee  prior  to  January  1, 1971, 
unless  the  employee  completes  a  period 
of  service  of  at  least  3  years  at  any  time 
after  Deconber  31,  1970;  and 

(F)  The  period  of  service  completed 
before  the  first  plan  year  for  which  this 
section  aimlies  to  the  plan,  if  such  service 
would  have  been  disregarded  imder  the 
plan  rules  relating  to  breaks  in  service. 

See  regulaticms,  relating  to  service 
which  may  be  disregarded  (Section  411 
(a)  of  the  Code),  prescribed  by  the  Sec¬ 
retary  of  the  Treasury  in  26  CFR. 

(3)  Seasonal  industry.  (Reserved.) 

(4)  Break  in  service.  For  purposes  of 
applying  the  break  in  service  rules,  the 
term  “l-year  period  of  severance”  shall 
be  substituted  for  the  term  “1-year  break 
in  service.”  A  1-year  period  of  severance 
shall  be  a  12 -consecutive-month  period 
beginning  on  the  severance  frc»n  service 
date  and  ^ding  on  the  first  anniversary 
of  such  date,  provided  that  the  employee 
during  such  12-consecutive-month  period 
fails  to  perform  an  hour  of  service  within 
the  meaning  of  §  2530.200b-2(a)  (1)  for 
an  employer  or  employers  jnaintaining 
the  plan. 

< 5)  One-year  hold-out.  For  purposes  of 
section  203(b)  (3)  (B)  of  the  Act  and  sec¬ 
tion  411(a)  (6)  (B)  of  the  Code,  in  deter¬ 
mining  the  nMiforfeitable  percentage  of 
the  right  to  accrued  benefits  derived  from 
employer  contributions  of  an  employee 
who  has  incurred  a  1-year  period  of 
severance,  the  period  of  service  com¬ 
pleted  before  such  period  of  severance  is 
not  required  to  be  taken  into  account 
until  the  employee  has  completed  a  1- 
year  period  of  service  after  his  return  to 
service. 

See  regulaticms,  relating  to  vesting 
rules  (Section  411(a)  of  the  Code,  pre¬ 
scribed  by  the  Secretary  of  the  Treasury 
under  26  CFR. 

(6)  Vesting  in  pre-break  accruals.  For 
purposes  of  secti(m  203(b)  (3)  (C)  of  the 
Act  and  section  411(a)  (6)  (C)  of  the 
Code,  a  “l-year  period  of  severance” 
shall  be  deemed  to  constitute  a  “1-year 
break  in  service.” 

See  regulations,  relating  to  vesting 
rules  (Section  411(a)  of  the  Code),  pre¬ 
scribed  by  the  Secretary  of  the  Treasury 
under  26  CFR. 

(7)  Rule  or  parity.  (1)  General  rule. 
For  purposes  (tf  section  203(b)  (3)  (D)  of 
the  Act  and  section  411(a)  (6)  (D)  of  the 
Code,  in  the  case  of  an  employee  who  is  a 
nonvested  participant  in  employer- 
derived  benefits  at  the  time  he  incurs  a 
1-year  period  of  severance,  the  period  of 
service  c(^pleted  by  such  participant  be¬ 
fore  such  period  of  severance  is  not 
required  to  be  taken  into  account  for  pur¬ 
poses  of  determining  the  vested  percent¬ 
ile  of  his  or  her  right  to  employer- 


derived  benefits  if  at  such  time  the 
consecutive  p«lod  of  severance  equals  or 
exceeds  his  piimr  period  of  service, 
whether  or  not  consecutive,  completed 
before  such  period  of  severance. 

See  regiUations,  relating  to  vesting 
rules  (Section  411(a)  of  the  CJode),  pre¬ 
scribed  by  the  Secretary  of  Treasury  un¬ 
der  26  CFR. 

(e)  Benefit  accrual.  (1)  For  purposes 
of  section  204  of  the  Act  and  section  411 
(b)  of  the  Code,  a  plan  may  provide  that 
a  participant’s  service  with  an  employer 
or  employers  maintaining  the  plan  be 
determined  on  the  basis  of  the  partici¬ 
pant’s  total  period  of  service  beginning 
on  the  participation  commencement  date 
and  ending  on  the  severance  from  service 
date. 

(2)  Under  section  204(b)  (3)  (A)  of  the 
Act  and  section  411(b)(3)  (A)  of  the 
Code,  a  defined  benefit  pension  plan  may 
determine  an  employee’s  service  for  pur¬ 
poses  of  benefit  accrual  on  any  basis 
which  is  reasonable  and  consistent  and 
which  -takes  into  account  all  service  dur¬ 
ing  the  employee’s  participation  in  the 
plan  which  is  included  in  a  period  of 
service  required  to  be  taken  into  account 
imder  section  202(b)  of  the  Act  and  sec¬ 
tion  410(a)  of  the  Code  (relating  to 
service  which  must  be  taken  into  ac¬ 
count  for  purposes  of  determining  an 
employee's  ell^bility  to  participate).  A 
plan  which  provides  for  the  determina¬ 
tion  of  an  employee’s  service  with  an 
employer  or  employers  maintaining  the 
plan  on  the  basis  permitted  under  para¬ 
graph  (e)(1)  of  this  section  will  be 
de«ned  to  meet  the  requirements  of  sec¬ 
tion  204(b)  (3)  (A)  of  the  Act  and  sec¬ 
tion.  411(b)  (3)  (A)  of  the  Code,  provided 
that  the  plan  meets  the  requirements  of 
§  2530.204-3,  relating  to  plans  which  de¬ 
termine  an  employee’s  service  for  pur¬ 
poses  of  benefit  accrual  on  a  basis  other 
than  ccmiputation  periods.  Specifically, 
under  $  2530.204-3,  it  must  be  possible  to 
prove  ^at,  despite  the  fact  that  benefit 
accrual  under  such  a  plan  is  not  based 
on  ccHnputation  periods,  the  plan’s  pro¬ 
visions  meet  at  least  one  of  the  three 
benefit  accrual  rules  of  section  204(b) 
(1)  of  the  Act  and  section  411(b)  (1)  of 
the  Code  under  all  circumstance.  Fur¬ 
ther,  §  2530.204-3  prohibits  such  a  plan 
from  disregarding  service  under  section 
204(b)  (3)  (C)  of  the.  Act  and  section  411 
(b)  (3)  (C)  of  the  Code  (which  would 
otherwise  permit  a  plan  to  disregard 
service  performed  by  an  enployee  dur¬ 
ing  a  computation  period  in  which  the 
employee  is  credited  with  les  than  1,000 
hours). 

See  regulations,  relating  to  benefit 
accrual  rules,  (Swtlon  411(b)  of  the 
Code) ,  prescribed  by  the  Secretary  of  the 
Treasury  under  26  CFR. 

(f)  Transfers  between  methods  of 
crediting  service. 

(1)  Single  plan.  A  plan  may  provide 
that  an  employee’s  service  tor  purposes 
of  eligfiiility  to  parttch>ate,  vesting  or 
benefit  accrual  shall  be  determined  on 
the  basis  of  computation  periods  under 
the  general  method  set  finrtti  in  f 
200b-l  for  certain  classes  d  eBOgfkaanm 
but  under  the  alternative  meOiod 
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mitted  under  this  section  for  other  closes 
of  employees  if  the  plan  provides  as 
follows — 

(i)  In  the  case  of  an  employee  who 
transiers  from  a  class  of  employees 

whose  service.is  determined  on  the  basis 
of  comjjutation  periods  to  a  class  of  em¬ 
ployees  whose  service  is  determined  on 
the  alternative  basis  permitted  under 
this  section,  the  employee  shall  receive 
credit,  as  of  the  date  of  the  transfer,  for 
a  period  of  service  consisting  of — 

-  (A)  A  number  of  years  equal  to  the 
number  of  years  of  service  credited  to  the 
employee  before  the  computation  period 
during  which  the  transfer  occurs;  knd 

(B)  The  greater  of  (1)  the  period  of 
time  beginning  on  the  first  day  of  the 
c(»nputation  period  during  which  the 
transfer  occurs  and  ending  on  the  date 
of  such  transfer  or  (2)  the  service  taken 
into  accoxint  imder  the  computation  pe¬ 
riods  method  as  of  the  date  of  the 
transfer. 

If  the  period  of  seiwice  for  which  an  em¬ 
ployee  receives  credit  under  this  para¬ 
graph  (f)(l)(i)  consists  of  the  total  of 
the  periods  of  service  determined  under 
paragraph  (f)(l)(i)(A)  plus  paragraph 

(f)  (1)  (i)  (B)  (1)  of  this  section,  the  em¬ 
ployee  shall  receive  credit  for  service 
subsequent  to  the  transfer  commencing 
on  the  date  the  transfer  occurs.  If  such 
period  of  service  consists  of  the  total  of 
the  amounts  of  service  determined  under 
paragraph  (f )  (1)  (i)  (A)  plus  paragraph 
(f )  (1)  (i)  (B)  (2)  of  this  section,  the  em¬ 
ployee  shall  receive  credit  for  service  sub¬ 
sequent  to  the  transfer  commencing  on 
the  day  after  the  last  day  of  the  compu¬ 
tation  during  which  the  transfer 
occurred. 

(ii)  In  the  case  of  an  employee  who 
transfers  from  a  class  of  employees  whose 

-^service  is  determined  on  the  'alternative 
basis  permitted  under  this  section  to  a 
class  of  employees  whose  service  is  de¬ 
termined  on  the  basis  of  computation 
periods — 

(A)  The  employee  shall  receive  credit, 
as  of  the  date  of  the  transfer,  for  a  num¬ 
ber  of  years  of  service  equal  to  the  num¬ 
ber  of  1-year  periods  of  service  credited 
to  the  employee  as  of  the  date  of  the 
transfer,  and 

(B)  The  employee  shall  receive  credit 
in  the  computation  period  which  includes 
the  date  of  the  transfer,  for  a  number 
of  hours  of  service  determined  by  apply¬ 
ing  one  of  the  equivalencies  set  forth  in 
§  2530.200b-4(e)  (1)  to  any  fractional 
part  of  a  year  credited  to  the  employee 
under  this  section  as  of  the  date  of  the 
transfer.  Such  equivalency  shall  be  set 
forth  in  the  plan  and  shall  apply  to  all 
similarly  situated  employees. 

(2)  More  than  one  plan.  In  the  case  of 
an  employee  who  transfers  from  a  plan 
using  either  the  general  method  of  de¬ 
termining  service  on  the  basis  of  com¬ 
putation  periods  set  forth  in  §  2530.200 
b-1  or  the  method  of  determining  serv¬ 
ice  permitted  under  this  section  to  a  plan 
using  the  other  method  of  determining 
service,  all  service  required  to  be  cred¬ 
ited  under  the  plan  to  which  the  em¬ 
ployee  transfers  shall  be  determined 


under  the  method  of  determining  serv¬ 
ice  used  by  such  plan.  Accordingly,  to  the 
extent  that  service  credited  to  the  em¬ 
ployee  under  the  plan  from  which  he  or 
she  transfers  must  also  be  credited  to 
the  employee  under  the  plan  to  which  he 
or  she  transfers,  sUch  service  must  be 
redetermined  \mder  the  latter  plan. 

(g)  Amendments  to  change  method  of 
crediting  service.  A  plan  may  be  amended 
to  change  the  method  of  crediting  service 
for  any  purpose  or  for  any  class  of  em¬ 
ployees  between  the  general  method  set 
forth  in  §  2530.200b-l  and  the  method 
permitted  under  this  section,  if  such 
amendment  contains  provisions  imder 
which  each  employee  with  respect  to 
whom  the  method  of  crediting  service  is 
changed  is  treated  in  the  same  manner 
as  an  employee  who  transfers  from  one 
class  of  employees  to  another  under 
paragraph  (f)(1)  of  this  section. 

§  2530.201—1  Coverage;  general. 

Coverage  of  the  provisions  of  Part  2 
of  Title  I  of  the  Act  is  determined  under 
a  multiple  step  process.  First,  the  plan 
must  be  an  employee  benefit  plan  as  de¬ 
fined  under  section  3(3)  of  the  Act  and 
S  2510.3-3.  (See  al^  the  definitions  of 
employee  welfare  benefit  plan,  section 
3(1)  of  the  Act  and  §  2510.3-1  and  em¬ 
ployee  pension  benefit  plan,  section  3(2) 
of  the  Act  and  §  2510.3-2) .  Second,  the 
employee  benefit  plan  must  be  subject  to 
Title  I  of  the  Act.  Coverage  for  Title  I  is 
specified  in  section  4  of  the  Act.  Third, 
section  201  of  the  Act  specifies  the  em¬ 
ployee  benefit  plans  subject  to  Title  I 
which  are  not  subject  to  the  minimum 
standards  of  Part  2  of  Title  I  of  the  Act. 
Section  2530.201-2  specifies  the  employee 
benefit  plans  subject  to  Title  I  of  the 
Act  which  are  exempted  from  coverage 
under  Part  2  of  Title  I  of  the  Act  and 
this  Part  (2530). 

§  2530.201—2  Plans  covered  bv  part 
2530. 

This  part  (2530)  shall  apply  to  any 
employee  benefit  plan  described  in  sec¬ 
tion  4(a)  of  the  Act  (and  not  exempted 
under  section  4(b) )  other  than — 

(a)  An  employee  welfare  benefit  plan 
as  defined  in  section  3(1)  of  the  Act  and 
§  2510.3-1; 

(b)  A  plan  which  is  unfimded  and  is 
maintained  by  an  employer  primarily 
for  the  purpose  of  providing  deferred 
compensation  for  a  select  group  of  man¬ 
agement  or  highly  comF>ensated  em¬ 
ployees  ; 

(1)  (Reserved.) 

(2)  (Reserved.) 

(c)  A  plan  established  and  maintained 
by  a  society,  order,  or  association  de¬ 
scribed  in  section  501(c)  (8)  or  (9)  of 
the  Code,  if  no  i>art  of  the  contributions 
to  or  under  such  plan  are  made  by  em¬ 
ployers  of  participants  in  such  plan; 

(d)  A  trust  described  in  section  501 
(c)  (18)  of  the  Code; 

(e)  A  plan  which  is  established  and 
maintained  by  a  labor  organization  de¬ 
scribed  in  section  501(c)  (5)  of  the  C?ode 
and  which  does  not  at  any  time  after 
the  date  of  enactment  of  the  Act  pro¬ 
vide  for  employer  contributions; 


(f)  Any  agreement  providing  pay¬ 
ments  to  a  retired  partner  or  a  deceased 
partner’s  successor  in  Interest,  as  de¬ 
scribed  in  section  736  of  the  Code; 

(g)  An  individual  retirement  account 
or  annuity  described  in  section  408  of  the 
Code,  or  a  retirement  bond  described  in 
section  409  of  the  Code; 

(h)  An  excess  benefit  plan  as  de¬ 
scribed  in  section  3(36)  of  the  Act. 

Subpart  B — Participation,  Vesting  and 
Benefit  Accrual 

§  2530.202—1  Eligibility  to  participate; 
general. 

(a)  Section  202  of  the  Act  and  section 
410  of  the  Code  contain  minimum  par¬ 
ticipation  standards  relating  to  certain 
employee  pension  benefit  plans.  In  gen¬ 
eral,  an  employee  p«ision  benefit  plan 
may  not  require,  as  a  condition  of  par- 
ticiptation  in  the  plan,  that  an  employee 
complete  a  period  of  service  with  the 
employer  or  employers  maintaining  the 
plan  in  excess  of  limits  established  by 
of  the  Code  and  the  relations  issued 
plan  in  excess  of  limits  established  by  sec¬ 
tion  202  of  the  Act  and  section  410  of  the 
Code  and  the  regulations  issued  there¬ 
under.  Service  for  this  purpose  is  meas¬ 
ured  in  units  of  years  of  service.  Section 
2530.202-2  sets  forth  rules  relating  to  the 
computation  periods  which  a  plan  must 
use  to  determine  whether  an  employee 
has  completed  a  year  of  service  for  pur¬ 
poses  of  eligibility  to  participate  (“eligi¬ 
bility  computation  periods”) . 

(b)  For  rules  relating  to  service  with 
the  employer  or  employers  maintaining 
the  plan,  see  §  2530.210. 

§  2530.202—2  Eligibility  computation 
period. 

(a)  Initial  eligibility  computation  pe¬ 
riod.  For  purposes  of  section  202(a)(1) 
(A)  (ii)  of  the  Act  and  section  410(a)  (1) 
(A)  (ii)  of  the  Code,  the  initial  eligibility 
computation  period  the  plan  mtist  use  is 
the  12-consecutlve-month  period  begin¬ 
ning  on  the  ^ployment  commencement 
date.  An  employee’s  employment  com¬ 
mencement  date  is  the  first  day  for  which 
the  employee  is  entitled  to  be  credited 
with  an  hour  of  service  described  in 
§  2530.200b-2(a)  (1)  for  an  employer 
maintaining  the  plan.  (For  establi^- 
ment  of  a  reemployment  commencement 
date  following  a  break  in  service,  see 
§  2530.200b-4(b)  (1)  (iii)  and  (iv)). 

(b)  Eligibility  computation  periods  af¬ 
ter  the  initial  eligibility  computation  pe¬ 
riod.  In  measuring  years  of  service  for 
purposes  of  eligibility  to  participate  after 
the  initial  eligibility  computation  period, 
a  plan  may  adopt  either  of  the  follow¬ 
ing  alternatives : 

(1)  A  plan  may  designate  12-consecu¬ 
tive-month  periods  beginning  on  the  first 
anniversary  of  an  employee’s  employ¬ 
ment  commencement  date  and  succeed¬ 
ing  anniversaries  thereof  as  the  eligibil¬ 
ity  .computation  period  after  the  initial 
eligibility  computation  period;  or 

(2)  A  plan  may  designate  plan  years 
beginning  with  the  plan  year  which  in¬ 
cludes  the  first  anniversary  of  an  em¬ 
ployee’s  employment  commencement 
date  as  the  eligibility  tomputation  period 


FEDERAL  REGISTER,  VOL.  41,  NO.  250 — TUESDAY,  DECEMBER  28,  1976 


56490 


lULES  AND  REGULATIONS 


after  the  initial  eligibility  computation 
period  (without  regard  to  whether  the 
employee  is  entitled  to  be  credited  with 
1000  hours  of  service  during  such  period) , 
provided  that  an  employee  who  is  credit¬ 
ed  with  1000  homs  of  service  in  both  the 
initial  eligibility  computation  period  and 
the  plan  year  which  includes  the  first 
anniversary  of  the  employee’s  employ¬ 
ment  commencement  date  is  cre^t^ 
with  two  years  of  service  for  purposes  of 
eligibility  to  participate. 

(c)  Service  prior  to  a  break  in  service. 
For  purposes  of  applying  section  202(b) 
(4)  of  the  Act  and  section  410(a)  (5)  (D) 
of  the  Code  (relating  to  years  of  service 
completed  prior  to  a  break  in  service  for 
purposes  of  eligibility  to  participate) ,  tiie 
computation  periods  used  by  a  plan  in 
determining  years  of  service  before  such 
break  shall  be  the  eligibility  computa¬ 
tion  periods  established  in  accordance 
with  paragraphs  (a)  and  (b)  of  this  sec¬ 
tion. 

(d)  Plans  with  three-year  100  percent 
vesting.  A  plan  which,  under  202(a)(1) 
(B)(i)  o  fthe  Act  and  section  410a(l) 
(B)  (i)  of  the  Code,  requires  more  than 
one  year  of  service  for  eligibility  to  par¬ 
ticipate  in  the  plan  shall  use  an  initial 
eligibility  computation  period  established 
imder  paragraph  (a)  of  this  section  and 
eligibility  computation  periods  designat¬ 
ed  in  accordance  with  paragraph  (b)  of 
this  section.  Thus,  for  the  eligibility  com¬ 
putation  period  after  the  initial  eligibil¬ 
ity  computation  period,  such  a  plan  may 
designate  either  eligibility  computation 
periods  beginning  on  anniversaries  of  an 
employee’s  employment  commencement 
date  or  plan  years  beginning  with  the 
plan  year  which  includes  the  anniversary 
of  the  first  day  of  the  Initial  eligibility 
computation  period. 

(e)  Alternative  eligibility  computation 
period.  TTie  following  rule  is  designed 
primarily  for  a  plan  using  a  recordkeep¬ 
ing  system  which  does  not  permit  the 
plan  to  identify  an  employee’s  employ¬ 
ment  commencement  date  (or,  in  the 
case  of  an  employee  who  has  incurred  a 
one-year  break  in  service,  the  employee’s 
reemployment  commencement  date) , 
but  which  does  permit  the  plan  to  iden¬ 
tify  a  period  of  no  more  than  31  days 
during  which  the  employee’s  employment 
commencemait  date  (or  reemployment 
commencanent  date)  occurred. 

(1)  A  plan  may  use  an  initial  eligi¬ 
bility  computaticm  period  (or  initial  com¬ 
putation  period  for  measuring  comple¬ 
tion  of  a  year  of  service  upon  an  em¬ 
ployee’s  return  after  a  one-year  break 
in  service)  beginning  on  the  first  day  of 
a  period  of  no  more  than  31  days  during 
which  an  employee’s  employment  com¬ 
mencement  date  (or  reemplosonent  com¬ 
mencement  date)  occurs  and  ending  on 
the  anniversary  of  the  last  day  of  such 
period. 

(2)  If  a  plan  uses  an  initial  eligi¬ 
bility  computation  period  (or  initial  com¬ 
putation  period  for  measming  comple¬ 
tion  of  a  year  of  service  upon  an  em¬ 
ployee’s  return  after  a  one-year  break 
in  service)  permitted  imder  paragraph 
(e)  (1)  of  this  section,  the  plan  shall  use 
the  f(Aowlng  computation  periods  after 
the  Initial  computation  period; 


(1)  If  the  plan  does  not  use  plan  years 
for  eiMnputation  periods  after  the  initial 
computation  period,  the  plan  shall  use 
computation  periods  beginning  on  anni¬ 
versaries  of  the  first  day  of  the  initial 
computation  period  and  ending  on  anni¬ 
versaries  of  the  last  day  of  the  initial 
computatioia-period,  and  including  a  pe¬ 
riod  of  at  least  12  consecutive  months. 

(ii)  If  the  plan  uses  plan  years  for 
computation  periods  after  the  initial 
computation  period,  the  plan  shall  use 
plan  years  beginning  with  the  plan  year 
which  includes  the  anniversary  of  the 
first  day  of  the  initial  computation 
period. 

(3)  For  purposes  of  determining  an 
employee’s  commencement  of  participa¬ 
tion  under  section  202(a)  (4)  of  the  Act 
and  section  410(a)  (4)  of  the  Code,  re¬ 
gardless  of  whether  an  eligibility  com¬ 
putation  period  .  permitted  under  this 
paragraph  includes  a  period  longer  than 
12  consecutive  months,  an  employee  who 
completes  1000  hours  of  service  in  such 
eligibility  computation  period  shall  be 
treated  as  having  satisfied  the  plan’s 
service  requirement  for  eligibility  to  par¬ 
ticipate  as  of  the  last  day  of  the  12-con¬ 
secutive-month  period  beginning  on  the 
first  day  of  such  eligibility  computation 
period.  In  the  case  of  a  plan  described  in 
section  202(a)  (1)  (B)'(i)  of  the  Act  and 
section  410(a)  (1)  (B)  (i)  of  the  Code,  the 
requirement  of  the  preceding  sentence 
shall  apply  only  with  respect  to  the  last 
year  of  service  required  imder  the  plan 
for  eligibility  to  participate. 

(4)  Example.  A  plan  maintained  by 
Employer  X  obtains  records  from  X. 
which  indicate  the  number  of  hours 
worked  by  an  employee  during  a  monthly 
payroll  period.  The  records  do  not,  how¬ 
ever,  break  down  the  number  of  hours 
worked  by  an  employee  by  days.  ’Thus, 
after  a  new  employee  has  begun  emjdoy- 
ment  with  X  it  is  impossible  for  the  plan 
to  ascertain  the  employee’s  employment 
commencement  date  from  the  records 
furnished  by  X  (although  it  is  possible 
for  the  plan  to  determine  the  month  dim¬ 
ing  wtfich  an  employee’s  employment 
commencement  date  occurred).  For  ad¬ 
ministrative  convenience,  in  conjunction 
with  the  equivalency  based  on  hours 
worked  permitted  under  §  2530.200b-3(d) 
(1),  and  with  the  method  of  crediting 
hours  of  service  to  computation  periods 
set  forth  in  §  2530.200b-2(c)  (4) ,  the  plan 
uses  the  alternative  initial  eligibility 
cmnputation  period  permitted  under  this 
paragraph.  The  plan  provides  that  an 
employee’s  initial  eligibility  computation, 
period  shall  be  the  period  beginning  on 
the  first  day  of  the  first  monthly  payroll 
period  for  which  the  employee  is  entitled 
to  credit  for  the  performance  of  duties 
and  ending  on  the  last  day  of  the 
monthly  payroll  period  which  includes 
the  anniversary  of  the  last  day  of  the 
initial  monthly  pasmoll  period.  ’This  con¬ 
dition  ensures  that  the  initial  eligibility 
computation  period  will  include  the  12- 
consecutive-month  period  beginning  on 
the  employee’s  employment  commence¬ 
ment  date  and  ending  on  the  day  before 
the  anniversary  of  the  employee’s  em¬ 
ployment  commencement  date.  If,  how¬ 
ever,  an  ^ployee  completes  the  plan’s 


requirement  cf  o  »ear  of  service  for 
eligibility  to  participate  (i.e..  completion 
of  870  hours  worked  in  an  eligibility  xom- 
putation  period)  in  the  initial  eligibility 
computation  period,  the  plan  provides 
that  the  employee  is  deemed  to  have  sat¬ 
isfied  the  plan's  s:rvice  requirements  for 
eligibility  to  participate  as  of  the  day 
before  the  anniversary  of  the  first  day  of 
the  initial  eligibility  computation  period. 
This  provision  ensures  that  no  employee 
w'ho  has  in  fact  completed  1000  hours  of 
service  in  the  12-consecutive- month  pe¬ 
riod  beginning  on  the  employee’s  employ¬ 
ment  commencement  date  will  be  admit¬ 
ted  to  participation  later  than  the  date 
specified  under  section  202(a)  (4)  of  the 
Act  and  section  410(a)  (4)  of  the  Code. 
For  example,  in  the  case  of  an  employee 
who  begins  employment  in  January, 
1977,  the  enifloye-’s  initial  eligibility 
computation  period  begins  on  January  1, 
1977  and  ends  on  January  31, 1978.  If  the 
employee  completes  879  hours  worked  in 
the  initial  eligibility  computation  period, 
the  employee  is  treated  as  having  met  the 
plan’s  service  requirements  for  eligibility 
to  participate  as  of  December  31,  1977.  If 
the  plan  provides  for  semi-annual  entry 
dates  of  January  1  and  Juh^  1,  and  the 
employee  has  met  any  eligibility  require¬ 
ments  of  the  plan  other  than  the  mini¬ 
mum  service  requirement  as  of  Decem¬ 
ber  31,  1977,  the  plan  must  provide  that 
the  employee  commences  participation 
as  of  January  1,  1978. 

§  2330.203—1  Vesting;  general. 

<a)  Section  203  of  the  Act  and  section 
411(a)  of  the  Code  contain  minimum 
vesting  standards  relating  to  certain  em¬ 
ployee  pension  benefit  plans.  In  general, 
a  pension  plan  subject  to  section  203  of 
the  Act  or  section  411(a)  of  the  (Tode 
must  meet  certain  requirements  re¬ 
lating  to  an  employee’s  nonforfeitable 
(“vested”)  right  to  his  or  her  normal  re¬ 
tirement  benefit.  One  of  these  require¬ 
ments  specifies  tlwit  an  employee’s  ac¬ 
crued  benefit  derived  from  wnployer 
contributions  must  be  vested  in  accord¬ 
ance  with  certain  schedules.  The  sched¬ 
ules  (or  alternative  minimum  vesting 
standards)  are  generally  based  on  the 
employee’s  number  of  years  of  service 
wltti  the  employer  or  employers  main¬ 
taining  the  (dan.  Section  2530.203-2  sets 
forth  rules  relating  to  the  computation 
periods  used  to  determine  whether  an 
employee  has  (x>mpleted  a  year  of  service 
for  vesting  purposes  (“vesting  computa¬ 
tion  periods”) . 

(b)  For  rules  relating  to  service  with 
the  employer  or  employers  maintaining 
the  plan,  see  §  2530.210. 

§  2330.203—2  Vesting  romputalion  pe¬ 
riod. 

(a)  Designation  of  vesting  computa¬ 
tion  periods.  Except  as  provided  in  para¬ 
graph  (b)  of  this  section,  a  plan  may 
designate  any  12-consecutive-m(»ith  pe¬ 
riod  as  the  vesting  computation  period. 
’The  i>eriod  so  designated  must  aj^ly 
equally  to  all  participants.  This  require¬ 
ment  may  be  satisfied  even  though  the 
actual  12-consecutive-month  periods  are 
not  the  same  for  all  emidoyees  (e.g.,  if 
the  designated  vesting  computatlim  pe¬ 
riod  Is  the  12-consecutive-month  period 
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beginning  on  an  employee’s  employment 
commenoraient  date  and  anniversaries 
of  that  date).  ITie  plan  is  prohibited, 
however,  from  using  any  p>eriod  that 
would  re^t  in  artificial  postponement 
of  vesting'  credit,  such  as  a  period  meas¬ 
ured  by  anniversaries  of  Uie  date  four 
months  following  the  employment  com¬ 
mencement  date. 

(b)  Plans  with  3-year  100  percent 
vesting.  For  rules  regarding  wh«i  a  par¬ 
ticipant  has  a  nonforfeitaUe  right  to  his 
accrued  benefit,  see  section  202(a)(1) 
(B)  (i)  of  the  Act  and  410(a)  (1)  (B)  (i) 
of  the  Code  and  regulations  issued 
thereunder. 

(c)  Amendments  to  change  the  vesting 
computation  period.  (1)  A  plan  may  be 
amended  to  change  the  vesting  computa¬ 
tion  period  to  a  differ^t  12-consecutive- 
month  period  provided  that  as  a  result  of 
such  change  no  employee’s  vested  per¬ 
centage  of  the  accrued  benefit  derived 
from  nnployer  contributions  is  less  on 
any  date  after  such  change  than  such 
vested  percentage  would  be  in  the  ab¬ 
sence  of  such  change.  A  idan  amendment 
changing  the  vesting  computation  period 
shall  be  deemed  to  comply  with  the  re¬ 
quirements  of  this  subparagraph  if  the 
first  vesting  computation  peri^  estab¬ 
lished  under  such  amendment  begins  be¬ 
fore  the  last  day  of  the  preceding  vesting 
computation  period  and  an  employee  who 
is  credited  with  1,000  hours  of  service  in 
both  the  vesting  computation  period 
under  the  plan  before  the  amendment 
and  the  first  vesting  computation  period 
under  the  plan  as  amended  is  credited 
with  2  years  of  service  for  those  vesting 
c(Hnputati(m  periods.  For  example,  a  plan 
which  has  been  usi];)g  a  calendar  year 
vesting  computation  period  is  amended 
to  provide  for  a  July  1-June  30  vesting 
computation  period  starting  in  1977.  Em¬ 
ployees  who  complete  more  than  1,000 
hours  of  service  in  both  of  the  12-month 
periods  extending  from  January  1,  1977 
to  December  31,  1977  and  from  July  1, 
1977  to  June  30,  1978  are  advanced  two 
years  on  the  plan’s  vesting  schedule.  The 
plan  is  de^^  to  meet  the  requirements 
of  this  subparapi^h. 

(2)  For  additional  requirements  per¬ 
taining  to  changes  in  the  vesting  sched¬ 
ule,  see  section  203(c)  (1)  of  the  Act  and 
sectiMi  411(a)  (10)  of  the  Code  and  the 
regulations  issued  thereunder. 

(d)  Service  preceding  a  break  in  serv¬ 
ice.  For  purposes  of  aivlylng  section  203 
(b)  (3)  (D)  of  the  Act  and  section  411(a) 
(6)  (D)  of  the  Code,  (relating  to  counting 
years  of  service  before  a  break  in  service 
for  vesting  purposes),  the  computation 
periods  used  by  the  plan  in  computing 
years  of  service  before  such  break  must 
be  the  vesting  computation  periods.  (For 
application  of  the  break  in  service  rules, 
see  section  203(b)  (3)  (D)  and  section  411 
(a)  (6)  (D)  of  the  Code  and  regulations 
Issued  thereunder.) 

§  2530.203—3  Saspension  of  Benefits 
upon  Reemployment  of  Retirees. 
[Resw^’ed] 

§  2530.204—1  Year  of  participation  for 
benefit  aecmaL 

(a)  QenertO.  Section  204(b)  (1)  ot  the 
Act  and  section  411<b)(l)  of  the  Code 


contain  certain  requirements  rdating  to 
benefit  accrual  under  a  defined  benefit 
pension  plan.  Some  of  these  require¬ 
ments  are  based  on  the  number  of  years 
of  participation  Included  in  an  employ¬ 
ee’s  period  of  service.  Paragraph  (b)  of 
this  section  relates  to  service  which  must 
be  tak«i  into  account  in  determining  an 
employee’s  period  of  service  for  purposes 
of  benefit  accrual.  Section  2530.204-2  sets 
forth  rules  relating  to  the  computation 
periods  to  be  used  in  measuring  yecus 
of  participation  for  benefit  accrual  (“ac¬ 
crual  computation  periods”) . 

(b)  Service  which  may  be  disregarded 
for  purposes  of  benefit  accrual.  (1)  In 
calculating  an  emirfoyee’s  period  of  serv¬ 
ice  for  purp>oses  of  benefit  accrual  imder 
a  defined  benefit  pension  plan,  section 
204(b)  (3)  of  the  Act  and  section  411(b) 

(3)  of  the  Code  permit  the  following 
service  to  be  disregarded:  service  before 
an  employee  first  becomes  a  participant 
in  the  plan;  service  which  is  not  required 
to  be  taken  into  account  under  secti<m 
202(b)  of  the  Act  and  section  410(b)  (5) 
of  the  Code  (relating  to  one-year  breaks 
in  service  for  purposes  of  eligibility  to 
participate) ;  and  service  which  is  not  re¬ 
quired  to  be  taken  into  accoimt  under 
section  204(b)  (3)  (C)  of  the  Act  and  sec¬ 
tion  411(b)  (3)  (C)  of  the  Code  (relating 
to  12-consecutive-month  periods  during 
which  an  employee’s  service  is  less  than 
1000  hoxua).  In  addition,  in  calculating 
an  employee’s  period  of  service  for  pur¬ 
poses  of  benefit  accrual,  a  defined  bene¬ 
fit  plan  shall  not  be  required  to  take  into 
account  service  before  the  conclusion  <rf 
a  series  of  consecutive  1-year  breaks  in 
service  occurs  which  permits  a  plan  to 
disregard  prior  service  under  section  203 
(b)  (3)  (D)  of  the  Act  and  section  411(a> 
(6)  (D)  of  the  Code. 

(2)  Example.  The  following  example 
illustrates  paragraph  (b)  (1)  of  this  sec¬ 
tion.  A  plan  has  a  calendar  year  vesting 
and  accrual  computation  period  and, 
under  §2530.202-2  (a)  and  (b)(1),  uses 
eligibility  cmnputatlon  periods  beginning 
on  an  «nployee’s  employment  cwn- 
mencement  date  and  anniversaries 
thereof.  Ihe  plan  provides  that  an  em¬ 
ployee  who  has  at  least  10  years  of  serv¬ 
ice  has  a  vested  right  to  100  percent  of 
his  accrued  benefit  derived  from  em¬ 
ployer  contributions.  The  plan  provides 
that  an  employee  who  Is  credited  with 
at  least  1,000  hours  of  service  in  a  cal¬ 
endar  year  accrual  cmnputation  period 
is  credited  with  at  least  partial  year  of 
participation  for  purposes  of  benefit  ac¬ 
crual.  An  employee  whose  birthday  is 
October  16,  1956,  begins  emplosrment 
with  an  employer  maintaining  the  plan 
on  January  1,  1977,  Under  §  2530.202-2 
(a)  (1) ,  January  1, 1977  is  the  employee’s 
emplo3anent  ccxnmencmient  date  and 
the  calendar  year  1977  is  the  employee’s 
initial  eligibility  cwnputation  period.  The 
employee  completes  at  least  1,000  hours 
of  serrice  in  each  of  the  calendar  years 
from  1977  throi^h  1981.  On  January  1. 
1982  the  employee  Is  admitted  to  partlcl- 
patimi  in  the  plan,  having  met  the  plan’s 
age  requirement  (25  years)  and  service 
requirement  (one  year  erf  service)  for 
eligibility  to  participate.  In  1982,  the  em¬ 


ployee  Is  credited  with  the  number  of 
hours  of  service  required  fm*  a  full  year 
of  participation  (l.e.,  more  than  1,000 
hours  of  service) ,  Under  §  2530.202-2  (c) , 
for  peirposes  of  applying  section  202(b) 

(4)  of  the  Act  and  section  410(a)  (5)  (D) 
of  the  Code  (relating  to  years  of  service 
completed  before  a  break  in  service  for 
purposes  of  eligibility  to  participate), 
eligibility  computation  F>erio^  begliming 
on  the  employee’s  employment  com¬ 
mencement  date  and  anniversaries 
thereof  are  used  under  the  plan  to  meas¬ 
ure  service  prior  to  a  break  in  service  (in 
addition,  under  §  2530.200b-4(a)  (2),  the 
same  eligibility  computation  periods  are 
used  in  measuring  one-year  breaks  in 
service  for  piuposes  of  eligibility  to  par¬ 
ticipate).  Thus,  as  of  January  1,  1983, 
the  employee  is  credited  with  six  years 
of  service  for  purposes  of  eligibility  to 
participate  and  is  credited  with  one  year 
of  participation.  In  accordance  with  sec¬ 
tion  203(b)(1)(A)  of  the  Act  and  sec¬ 
tion  411(a)  (4)  (A)  of  the  Code,  the  plan 
provides  that  years  of  service  completed 
before  age  22  are  disregarded  for  pur¬ 
poses  of  vesting.  As  of  January  1,  1983. 
therefore,  the  employee  is  credited  with 
four  years  of  sCTvlce  for  purposes  trf  vest¬ 
ing.  In  1983  the  employee  terminates  em¬ 
ployment  with  the  employer,  incurring 
one-year  breaks  in  service  in  each  of  the 
calendar  years  from  1983  through  1986. 
As  of  December  31,  1986,  the  employee’s 
consecutive  one-year  breaks  in  service 
equal  the  employee’s  four  years  of  serv¬ 
ice  for  vesting  before  such  breaks.  Under 
section  203(b)  (3)  (D)  of  the  Act  and  sec¬ 
tion  410(a)  (5)  (D)  of  the  Code  and  the 
terms  of  the  plan,  the  foim  years  of  serv¬ 
ice  for  vesting  completed  by  the  wnployee 
before  his  four  consecutive  one-year 
breaks  in  service  are  not  taken  into  ac¬ 
count  for  purposes  of  vesting.  Under 
paragraph  (b)  (1)  of  this  section,  thwe- 
fore.  in  calculating  the  «nployee’s  pe¬ 
riod  of  service  for  purposes  of  benefit 
accrual,  the  plan  may  disregard  the  year 
of  participation  completed  by  the  em¬ 
ployee  before  his  four  consecutive  one- 
year  breaks  in  service  for  vesting,  because 
the  four  consecutive  one-year  breaks  in 
service  equal  the  four  years  of  service 
credited  to  the  employee  for  vesting.  The 
employee  is  re-anployed  by  the  employer 
on  January  1,  1987  cmnpletlng  an  hour 
of  service  on  that  date.  Under  §  2530.- 
200b-4(b)  (1) ,  therefore,  January  1, 1987 
is  the  employee’s  reemployment  com- 
mencanent  date.  In  1987,  the  employee 
completes  the  number-  of  hours  of  serv¬ 
ice  required  for  a  full  year  of  participa¬ 
tion  (i.e.,  more  than  1,000  hours  of  serv¬ 
ice).  For  1987,  therefore,  the  employee 
is  credited  with  a  year  of  service  for  pur¬ 
poses  of  eligibility  to  participate  and 
vesting,  and  with  a  year  of  participation. 
As  of  December  31, 1987,  the  empl<^ee  is 
credited  with  tme  year  of  service  for  pur¬ 
poses  of  vesting,  since  service  before  the 
employee’s  four  consecutive  c«ie-year 
breaks  in  service — ^including  the  year  of 
service  completed  in  1982 — is  not  taken 
into  account.  Because  under  paragnqrfi 
(b)  (1)  of  this  section,  the  year  ot  par* 
tlcipation  credited  to  the  employee  for 
1982  is  not  required  to  be  taken  Into  ao- 
count  for  purposes  of  benefit  accrual,  tba 
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«nployee  Is  credited  with  one  year  of 
paiticipation  as  of  December  31,  1987. 

§  2530.204—2  4  r  c  r  u  a  1  computation 

period. 

(a)  Designation  of  accrual  computa¬ 
tion  periods.  A  plan  may  designate  any 
12-consecutive-month  period  as  the  ac¬ 
crual  computation  period  except  that  the 
period  so  designate  must  apply  equally 
to  all  participants.  This  reqtiirement 
may  be  satisfied  even  though  the  actual 
time  periods  are  not  the  same  for  all 
participants.  For  example,  the  accrual 
computation  period  may  be  designated 
as  the  vesting  computation  period,  the 
plan  year,  or  the  12-consecutlve-month 
period  beginning  on  either  of  two  semi¬ 
annual  dates  designated  for  entry  to 
participation  under  a  plan. 

(b)  Participation  prior  to  effective 
date.  For  purposes  of  applying  the  ac¬ 
crual  rules  of  section  204(b)  (1)  (D)  of 
the  Act  and  section  411(b)  (1)  (D)  of  the 
Code  (relating  to  accrual  requirements 
for  defined  benefit  plans  for  periods  prior 
to  the  effective  date  of  those  sections), 
all  service  from  the  date  of  participation 
in  the  plan,  as  determined  in  accordance 
with  applicable  plan  provisions,  shall  be 
taken  into  account  in  determining  an 
employee’s  period  of  service.  When  the 
plan  docmnents  do  not  provide  a  definite 
means  for  determining  the  date  of  com¬ 
mencement  of  participation,  the  date  of 
commencement  of  employment  covered 
under  the  plan  during  the  period  that 
the  employer  maintained  the  plan  shall 
be  presiuned  to  be  the  date  of  commence¬ 
ment  of  participation  in  the  plan.  The 
plan  may  rebut  this  presumption  by 
demonstrating  from  circumstances  sur¬ 
rounding  the  operation  of  the  plan,  such 
as  the  date  of  commencement  of  man¬ 
datory  employee  contributions,  that  par¬ 
ticipation  actually  began  on  a  later  date. 

(c)  Partial  year  of  participation.  (1) 
Under  section  204(b)  (3)  (C)  of  the  Act 
and  section  411(b)  (3)  (C)  of  the  Code,  in 
calculating  an  employee’s  period  of  serv¬ 
ice  for  p;ui)Ose6  of  baiefit  accrual,  a  plan 
is  not  required  to  ttike  into  account  a 
12-consecutive-month  period  during 
which  the  employee’s  service  is  less  than 
1000  hours  of  service.  In  measuring  an 
employee’s  service  for  purposes  of  sec¬ 
tion  204(b)  (3)  (C)  of  the  Act  and  section 
411(b)  (3)  (C)  of  the  Code,  a  plan  shall 
use  the  accrual  computation  period 
designated  under  paragraph  (a)  of  this 
section.  Under  section  204(b)  (3)  (B)  of 
the  Act  and  section  411(b)  (3)  (B)  of  the 
Code,  in  the  case  of  an  employee  whose 
service  is  not  less  than  1,000  hours  of 
service  during  an  accrual  computation 
period,  the  calculation  of  such  employee’s 
period  of  service  will  not  be  treated  as 
made  on  a  reasonable  and  consistent 
basis  unless  service  during  such  compu¬ 
tation  period  is  taken  into  account.  To 
the  extent  that  the  employee’s  service 
during  the  accrual  computation  period  is 
less  than  the  service  required  under  the 
plan  for  a  full  year  of  participaticm,  the 
employee  must  be  credited  with  a  par¬ 
tial  year  of  participation  equivalent  to 
no  less  than  a  ratable  portion  of  a  fun 
year  of  participatkm. 


(2)  For  purposes  of  calculating  the 
pmtion  of  a  fuU  year  of  participation  to 
be  credited  to  an  employee  whose  service 
during  a  c(»nputatlon  period  is  not  less 
than  1,000  hours  of  seWice  but  is  less 
than  service  required  for  a  fuU  year  of 
participation  in  the  plan,  the  plan  may 
credit  the  employee  with  a  greater  por¬ 
tion  of  a  full  year  of  participation  than  a 
ratable  portion,  or  may  credit  an  ^- 
ployee  with  a  full  year  of  participation 
even  though  the  employee’s  service  is 
less  than  the  service  required  for  a  fuU 
year  of  participation,  provided  that  such 
crediting  is  reasonable  and  is  consistent 
for  all  employees  within  the  same  job 
classifications,  reasonably  established. 

(3)  In  the  case  of  an  employee  who 
commences  participation  in  a  plan  (or 
rec(»nmences  participation  in  the  plan 
upon  the  employee’s  return  after  one  or 
more  1-year  breaks  in  service)  on  a  date 
other  than  the  first  day  of  an  applicable 
accrual  computation  period,  all  hours  of 
service  required  to  be  credited  to  the  em¬ 
ployee  during  the  entire  accrual  compu¬ 
tation  period.  Including  hours  of  service 
credited  to  the  employee  for  the  portion 
of  the  computation  period  before  the  date 
on  which  the  employee  commences  (or 
recmtunences)  participation,  shall  be 
taken  into  accoimt  in  determining 
whether  the  «nployee  has  1,000  or  more 
hours  of  service  for  purposes  of  section 
204(b)  (3)  (C)  of  the  Act  and  section  411 
(b)  (3)  (C)  of  the  Code.  If  such  employ¬ 
ee’s  service  is  not  less  than  1,000  hours 
in  such  accrual  computation  period,  the 
employee  must  be  credited  with  a  partial 
year  of  participation  which  is  equivalent 
to  no  less  than  a  ratable  portion  of  a  full 
year  of  participation  for  service  credited 
to  the  employee  for  the  portion  of  the 
computation  period  after  the  date  of 
commencement  (or  recommencement)  of 
participation. 

(4)  Examples.  The  following  are  ex¬ 
amples  of  reasonable  and  consistent 
methods  for  crediting  partial  years  of 
participation: 

(i)  A  plan  requires  2,000  hours  of  serv¬ 
ice  for  a  full  year  of  participation.  An 
emplojree  who  is  credited  during  a  com¬ 
putation  period  with  no  less  than  1,000 
hours  of  service  but  less  than  2,000  hours 
of  service  is  credited  with  a  partial  year 
of  participation  equal  to  a  portion  of  a 
full  year  of  participation  determined  by 
dividing  the  number  of  hours  of  service 
credited  to  the  employee  by  2,000. 

(ii)  A  plan  requires  2,000  hours  of 
service  for  a  full  year  of  participation. 
The  idan  credits  service  in  an  accrual 
cmnputation  period  in  accordance  with 
the  following  table: 

Hours  of  service  Percentage  of  full  year  of 

credited:  participation  credited 

1000  . . — .  60 

1001  to  1200 . 60 

1201  to  1400 _ 70 

1401  to  1600 _ 80 

1601  to  1800 _ 90 

1801  and  above _  100 

Under  this  method  of  crediting  partial 
years  of  participation,  each  employee 
who  is  credited  with  not  less  than  1,000 
hours  of  service  is  credited  with  at  least 
a  ratable  portion  of  a  full  year  of  partici¬ 
pation. 


<iii)  A  plan  provides  that  each  em¬ 
ployee  who  is  credited  with  at  least  1,000 
hours  of  service  in  an  accrual  cmnputa- 
tion  period  must  receive  credit  tax  at 
least  a  partial  year  of  participation  for 
that  computation  period.  For  full  ac¬ 
crual,  however,  the  plan  requires  that  an 
employee  must  be  credited  with  a  spec¬ 
ified  number  of  hours  worked;  employ¬ 
ees  who  meet  the  1,000  hours  of  service 
requirement  but  who  are  not  credited 
with  the  specified  number  of  hours 
worked  required  for  a  full  year  of  par¬ 
ticipation  are  credited  with  a  partial 
year  of  participation  on  a  prorata  basis. 
For  example,  if  the  plan  requires  1,500 
hours  worked  for  full  accrual,  an  em¬ 
ployee  with  1,500  hours  worked  would  be 
credited  with  full  accrual,  but  an  em¬ 
ployee  with  1,000  hours  worked  and  500 
other  hours  of  service  would  be  credited 
with  %  of  full  accrual.  The  plan’s 
method  of  crediting  service  for  accrual 
purposes  is  consistent  with  the  require¬ 
ments  of  this  paragrai^.  It  should  be 
noted,  however,  that  use  of  hours  woAed 
as  a  basis  for  prorating  benefit  accrual 
may  result  in  discrimination  prohibited 
under  section  401(a)  (4)  of  the  Code. 

(iv)  Employee  A  is  employed  on  June 
1,  1980  in  service  covered  by  a  plan  with 
a  calendar  year  accrual  computation  pe¬ 
riod,  and  which  requires  1,800  hours  of 
service  for  a  full  accrual.  Employee  A 
completes  500  hours  from  June  1,  1980 
to  December  31,  1980,  and  completes  100 
hours  per  month  in  each  month  during 
1981.  A  is  admitted  to  participation  on 
July  1,  1981.  A  is  credited  with  1,200 
hours  of  service  for  the  accrual  compu¬ 
tation  period  beginning  January  1,  1981. 
Under  the  rules  set  forth  in  paragraph 
(c)  (3)  of  this  section,  A  is  required  to  be 
credited  with  not  less  than  one-third 
of  a  full  accrual  (600  hours  divided  by 
1.800  hours). 

(d)  Prohibited  double  proration.  (1) 
In  the  case  of  a  defined  benefit  plan  that 
(i)  defines  benefits  on  a  basis  which  has 
the  effect  of  prorating  benefits  to  refiect 
less  than  full-time  employment  or  less 
than  maximum  compensation  and  (il) 
does  not  adjust  less-than-fuU-time  serv¬ 
ice  to  reflect  the  equivalent  of  full-time 
hom^  or  compensation  (as  the  case  may 
be),  the  plan  may  not  further  prorate 
benefit  accrual  under  section  204(b)(3) 
(B)  of  the  Act  and  section  411(b)  (3)  (B) 
of  the  Code  by  crediting  less  than  full 
years  of  participation,  as  would  otherwise 
be  permitted  imder  paragraph  (c)  of  this 
section.  These  plans  must  credit,  except 
when  service  may  be  disregarded  under 
.section  204(b)  (3)  (C)  of  the  Act  and  sec¬ 
tion  411(b)  (3)  (C)  of  the  Code  (relating 
to  less  than  1000  hoius  of  service) ,  less- 
than-fi^-time  employees  with  a  full  year 
of  participation  for  the  purpose  of  ac¬ 
crual  of  benefits. 

(2)  Examples,  (i)  A  plan’s  defined  ben¬ 
efit  formula  provides  that  the  annual  re¬ 
tirement  benefit  shall  be  2  percent  of  the 
average  compensation  in  all  years  of  par¬ 
ticipation  multiplied  by  the  number  of 
years  of  participation.  Employee  A  is  a 
full-time  employee  who  has  completed 
2,000  hours  diuing  each  of  20  aedrual 
computation  periods.  A’s  average  hourly 
rate  was  $5  sm  hour.  Thus,  A’s  average 
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C'jmpensation  for  each  year  during  par¬ 
ticipation  in  the  plan  Is  $10^00  ($S  per 
hour  multiplied  by  2.000  hmirs).  If  the 
plan  states  that  a  full  yeskr  ot  participa¬ 
tion  Is  2,000  hours,  then  A’s  annual  re¬ 
tirement  benefits,  if  he  retired  at  that 
time,  would  be  $4,000  ($10,000  per  year 
of  compensation  x. 02x20  years  of  par¬ 
ticipation).  Employee  B,  however,  is  a 
part-time  employee  who  completes  1,000 
hours  of  service  during  each  of  20  accrual 
computation  periods.  like  A,  B’s  average 
hourly  rate  Is  $5  per  hour.  B’s  average 
compensation  for  his  total  years  of  par¬ 
ticipation  is  $5,000  ($5  per  hour  multi¬ 
plied  by  1,000  hours).  'Ihus,  the  plan’s 
benefit  formula,  by  basing  benefits  on  an 
employee’s  average  compensation  in  all 
years  of  participation,  in  effect  prorates 
benefits^to  reflect  the  fact  that  during 
B’s  participation  in  the  plan,  he  has 
earned  less  than  the  maximum  compen¬ 
sation  that  a  fiill-time  employee  paid  at 
the  same  rate  could  earn  during  the  same 
period  of  participation  in  the  plan.  Under 
the  rule  of  subparagraph  (1),  therefore, 
the  plan  is  not  permitted  to  prorate  B’s 
years  of  participation  to  reflect  B’s  less 
than  full-time  employment  throughout 
his  piurticipatlon  in  the  plan.  Therefore, 
B’s  aimual  retirement  benefit  would  be 
$2,000  ($5,000  average  compensation 

X. 02x20  years  of  participation).  (If 
double  proration  were  permitted,  then 
B’s  total  years  of  participation  would  be 
only  10  since  he  would  be  credited  with 
only  one-half  at  a  year  of  participation 
during  each  of  the  accrual  ccxnputation 
periods  (1,000/2,000).  Thus,  B’s  annual 
retirement  benefit  would  be  $1,000 — ^i.e.. 
$5,000  average  compensation  x. 02x10 
years  of  participation.) 

(ii)  If  the  plan  adjusts  the  average 
compensation  during  plan  participation 
to  reflect  full  compensation,  then  the 
plan  may  prorate  years  of  participation. 
Thus,  the  av^^ge  fuU  annual  comp^isa- 
tlon  for  B  would  be  $10,000  rather 
than  the  $5,000  actually  paid.  Employee 
B’s  annual  retirement  benefit  would  then 
be  $2,000  ($10,000  average  full  ccunpen- 
sation  x  .02  x  10  years  of  participation) . 

(e)  Amendments  to  change  accrual 
computation  periods.  (DA  plan  may  be 
amended  to  change  the  accrual  compu¬ 
tation  period  to  a  different  12-consecu- 
tive-month  period,  provided  that  the 
period  between  the  end  of  the  last  ac¬ 
crual  computation  period  under  the  plan 
as  in  effect  before  such  amendment  and 
the  beginning  of  the  first  accrual  com¬ 
putation  period  under  the  plan  as 
amended  is  treated  as  a  partial  accrual 
computation  period  in  accordance  with 
the  rules  set  forth  in  subparagraph  (2) 
of  this  paragraph. 

(2)  In  the  case  of  a  partial  accrual 
computation  period,  the  following  rules 
shall  apply: 

(1)  A  plan  having  a  minimum  service 
requirement  expressed  in  hours  of  serv¬ 
ice  (or  other  units  of  service)  for  benefit 
accrual  in  a  full  accrual  computation 
period  (as  permitted  under  section  204 
(b)  (3)  (B)  of  the  Act  and  section  411 
(b)  (3)  (B)  of  the  Code)  may  apply  a 
minimum  service  requirement  for  boie- 
llt  accrual  in  a  partlid  accrual  computa- 
ttoQ  poiod  whi^  is  equal  to  the  plan’s 


minimum  service  requirement  for  benefit 
accrual  in  a  full  accrual  computation 
period,  multiplied  by  the  ratio  of  the 
length  of  the  partial  accrual  computa¬ 
tion  period  to  a  full  year. 

(ii)  In  the  case  of  a  participant  who 
meets  a  plan’s  minimum  service  require¬ 
ment  for  benefit  accrual  in  a  partial  ac¬ 
crual  computation  period  (as  permitted 
,under  subparagraph  (2)  (i)  of  this  para- 
’ graph) ,  the  plan  shall  credit  the  partici¬ 
pant  with  at  least  a  partial  year  of  par¬ 
ticipation  for  purposes  of  benefit  accrual. 
Credit  for  a  partial  accrual  computation 
period  shall  be  determined  in  accordance 
with  paragraphs  (c)  and  fd)  of  this 
section. 

(3)  Example.  Effective  October  1, 1977, 
a  plan  is  amended  to  change  the  accrual 
computation  period  from  the  12-consec¬ 
utive-month  period  beginning  on  Janu¬ 
ary  1  to  the  12-consecutive-month 
period  beginning  on  October  1.  The 
period  from  January  1,  1977  to  Septem¬ 
ber  30, 1977  must  be  treated  as  a  partial 
accrual  computation  period.  The  plan 
has  a  requirement  that  a  participant 
must  be  credited  with  1,000  hours  of 
service  in  an  accrual  ccxnputation  period 
in  order  to  be  credited  with  a  year  of 
participation  for  purposes  of  benefit  ac¬ 
crual.  For  the  partial  accrual  computa¬ 
tion  period  the  plan  may  require  a  par¬ 
ticipant  to  be  credited  with  750  hours 
of  service  in  the  partial  accrual  compu¬ 
tation  period  in  order  to  receive  credit 
for  purposes  of  benefit  accrual  (1,000 
hours  of  service  multiplied  by  the  ratio 
of  9  months  to  12  months) .  To  the  ex¬ 
tent  permitted  under  paragraph  (d)  of 
this  section,  the  plan  may  prorate  ac¬ 
crual  credit  on  whatever  basis  the  plan 
uses  to  prorate  accrual  credit  for  em¬ 
ployees  whose  service  is  1,000  hours  of 
service  or  more  but  less  than  service  re¬ 
quired  for  full  accrual  In  a  full  accrual 
computation  period. 

§  2530.204—3  Alternative  computation 
methods  for  benefit  accrual. 

(a)  General.  Under  section  204(b)  (3) 
(A)  of  the  Act  and  section  411(b)  (3)  (A) 
of  the  Code,  a  defined  benefit  pension 
plan  may  determine  an  employee’s  serv¬ 
ice  for  purposes  (ff  benefit  accrual  on 
the  basis  of  accrual  computation  periods, 
as  specified  in  §  2530.204-2,  or  on  any 
other  basis  which  is  reasonable  and  con¬ 
sistent  and  which  takes  into  account  all 
covered  service  during  the  employee’s 
participation  in  the  plan  which  is  in¬ 
cluded  in  a  period  of  service  required 
to  be  taken  into  accoimt  under  section 
202(b)  of  the  Act  and  section  410(a)  (5) 
of  the  Code.  If.  however,  a  plan  deter¬ 
mines  an  employee’s  service  for  purposes 
of  benefit  accrual  on  a  basis  other  than 
computaticm  periods,  it  must  be  possible 
to  prove  that,  despite  the  fact  that  bene¬ 
fit  accrual  imder  the  plan  is  not  based  on 
computation  periods,  the  plan’s  provi¬ 
sions  meet  at  least  (me  of  the  three  bene¬ 
fit  accrual  rules  of  section  204(b)  (1)  (ff 
the  Act  and  section  411(b)  (1)  of  the  Code 
under  all  clrciunstances.  Further,  a  plan 
which  does  not  provide  for  benefit  ac¬ 
crual  on  the  basis  of  ccmiputation  periods 
may  not  disregard  service  under  section 


j  . 4(b)  (3X0  of  the  Act  and  section 
41l(bX3)(C)  of  the  Code. 

(b)  Examples.  The  fc^wing  are  ex¬ 
amples  of  methods  of  determining  an 
employee’s  perio  dof  service  for  purposes 
of  benefit  accrual  under  which  an  on- 
ployee’s  period  of  service  is  not  deter¬ 
mined  on  the  basis  of  computaticm  oeri- 
ods  but  which  may  be  used  by  a  plan 
provided  that  the  requirements  of  para¬ 
graph  (a)  of  this  section  are  met: 

(1)  Career  Compensation.  A  defined 
benefit  formula  based  on  a  percentage  of 
compensation  earned  in  a  participant’s 
career  or  during  participation,  with  no 
variance  dependii^  on  hours  completed 
in  given  periods. 

(2)  Credited  Hours.  A  defined  benefit 
formula  pursuant  to  which  an  employee 
is  credited  with  a  specified  amount  of 
accrual  for  each  hour  of  service  (or  hoiir 
worked  or  regular  time  hour)  completed 
by  the  employee  during  his  or  her  career. 

(3)  Elapsed  Time.  See  S  2530.200h-9 
(e). 

§  2530.204—4  Deferral  of  Benefit 
Accrual. 

For  purposes  of  section  204(b)  (1)  (E) 
of  the  Act  and  section  411(b)  (1)  (E)  of 
the  Code  (which  permit  deferral  of  ben¬ 
efit  accrual  tmtil  an  employee  has  two 
continuous  years  of  service),  an  em¬ 
ployee  shall  be  credited  with  a  year  at 
service  for  each  computation  period  in 
which  he  or  she  completes  1,000  hours  of 
service.  The  computation  period  shall  be 
the  eligibility  computation  period  desig¬ 
nated  in  accordance  with  S  2530.202-2. 

Subpart  C — Form  and  Payment  of  Benefits 
§  2530.205  [Reserved] 

§  2530.206  [Reserved] 

Subpart  D — Plan  Administration  as 
Related  to  Benefits 

§  2530.207  [Reserved] 

§  2530.208  [Reserved] 

§  2530.209  [Reserved] 

§  2530.210  Employer  or  employers 
maintaining  the  plan. 

(a)  General  statutory  provisions.  (1) 
Eligibility  to  participate  and  vesting.  Ex¬ 
cept  as  otherwise  provided  in  sections 
202(b)  or  203(b)  (1)  of  the  Act  and  sec¬ 
tions  410(a)(5).  411(a)(5)  and  411(a) 
(6)  of  the  Code,  all  years  of  service  with 
the  employer  or  employers  maintaining 
the  plan  shall  be  taken  into  account  for 
purposes  of  section  202  of  the  Act  and 
section  410  of  the  Code  (relating  to  mini¬ 
mum  eligibility  standards)  and  section 
203  of  the  Act  and  section  411(a)  of  the 
Code  (relating  to  minimum  vesting 
standards) . 

(2)  Accrual  of  benefits.  Except  as 
otherwise  provided  in  secticm  202(b)  of 
the  Act  and  section  410(a)(5)  of  the 
Code,  all  years  of  participation  under 
the  plan  must  be  taken  into  account  for 
pm-poses  of  section  204  of  the  Act  and 
section  411(b)  of  the  Code  (relating  to 
benefit  accrual).  Section  204(b)  at  the 
Act  and  411(b)  of  the  CXKle  require  only 
that  periods  of  actual  participation  in 
the  plan  (e.g..  covered  seiwlce)  be  taken 
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Into  account  lor  purposes  of  benefit  ac¬ 
crual. 

(b)  General  rule^  concerning  service 
to  be  credited  under  this  section.  Section 
210  of  the  Act  and  sections  413(c),  414 
(b)  and  414(c)  of  the  Code  provide  rules 
applicable  to  sections  202,  203,  and  204  of 
the  Act  and  sections  410,  411(a)  and  411 

(b)  of  the  Code  for  purposes  of  determin¬ 
ing  who  is  an  “employer  or  employers 
maintaining  the  plan”  and,  accordingly, 
what  service  is  required  to  be  taken  into 
account  in  the  case  of  a  plan  maintained 
by  more  than  one  employer.  Paragraphs 

(c)  through  (e)  of  this  section  set  forth 
the  rules  for  determining  service  required 
to  be  taken  into  account  in  the  case  of 
a  plan  or  plans  maintained  by  multiple 
employers,  controlled  groups  of  corpo¬ 
rations  and  trades  or  businesses  under 
common  control.  Note  throughout  that 
every  mention  of  multiple  employer  plans 
Includes  multiemployer  plans.  See 
S  2530.210(c)  (3) .  Paragraph  (f)  of  this 
secti<Hi  sets  forth  special  break  in  service 
rules  for  such  plans.  Paragraph  (g)  of 
this  section  applies  the  break  in  service 
rules  of  sections  202(b)  (4)  and  203(b) 
(3)(D)  of  the  Act  and  sections  410(a) 
(5)(D)  and  411(a)(6)(D)  of  the  Code 
(rule  of  parity)  to  such  plans. 

(c)  Multiple  employer  plans — (1)  Eli¬ 
gibility  to  participate  and  vesting.  A 
multiple  employer  plan  shall  be  treated 
as  if  all  maintaining  employers  ccmsti- 
tute  a  single  employer  so  long  as  an  em¬ 
ployee  is  employed  in  either  covered 
service  or  contiguous  noncovered  service. 
Accordingly,  except  as  referred  to  in  par¬ 
agraph  (a)  (1)  and  provided  in  para¬ 
graph  (f)  of  this  section,  in  determining 
an  employee’s  service  for  eligibility  to 
participate  and  vesting  purposes,  all 
covered  service  with  an  employer  or  em¬ 
ployers  maintaining  the  plan  and  all  con¬ 
tiguous  noncovered  service  with  an  em¬ 
ployer  or  employers  maintaining  the 
plan  shall  be  taken  into  accoimt.  Thus, 
for  example,  if  an  employee  in  service 
covered  under  a  multiple  employer  plan 
leaves  covered  service  with  one  employer 
maintaining  the  plan  and  is  employed 
immediately  thereafter  in  covered  serv¬ 
ice  with  another  employer  maintaining 
the  plan,  the  plan  is  required  to  credit 
all  hours  of  service  with  both  employers 
for  purposes  of  participation  and  vest¬ 
ing.  If  an  employee  moves  from  contigu¬ 
ous  noncovered  to  covered  service,  or 
from  covered  service  to  contiguous  non- 
eovered  service,  with  the  same  employer, 
the  plan  is  required  to  credit  all  hours 
of  service  with  such  employer  for  pur¬ 
poses  of  eligibility  to  participate  and 
vesting. 

(2)  Benefit  accrual.  A  miUtiple  em¬ 
ployer  plan  shall  be  treated  as  if  all 
maintaining  employers  constitute  a  sin¬ 
gle  employer  so  long  as  an  employee  is 
employed  in  covered  service.  Accord¬ 
ingly,  except  as  referred  to  in  paragr{q)h 
(a)  (2)  and  provided  in  paragraph  (f)  of 
this  section,  in  determining  a  particl- 
pcmt’s  service  for  benefit  accrual  pur¬ 
poses,  all  covered  service  with  an  «n- 
ployer  or  employers  maintaining  the 
plan  shall  be  taken  into  account. 

(3)  Definitions,  (i)  For  purposes  of 
this  section,  the  term  “multiple  employer 


plan’’  shall  mean  a  multiemployer  plan 
as  defined  in  section  3(37)  of  the  Act  and 
section  414(f)  of  the  Code  or  a  multiple 
employer  plan  within  the  meaning  of 
sections  413  (b)  and  (c)  of  the  Code  and 
the  regulations  issued  thereunder.  Not¬ 
withstanding  the  preceding  sentence,  a 
plan  maintained  solely  by  members  of 
the  same  controlled  group  of  corpora¬ 
tions  within  the  meaning  of  paragraph 

(d)  of  this  section  or  by  trades  or  busi¬ 
nesses  which  are  under  the  common  con¬ 
trol  of  one  person  or  group  of  persons 
within  the  meaning  of  paragraph  (e)  of 
this  section  shall  not  be  deemed  to  be 
a  multiple  employer  plan  for  purposes  of 
this  section,  and  such  plan  is  required  to 
apply  the  rules  xmder  this  section  which 
are  applicable  to  controlled  groups  of 
corporations  or  commonly  controlled 
trades  or  businesses  respectively. 

(ii)  For  purposes  of  this  section,  the 
term  “covered  service”  shall  mean  serv¬ 
ice  with  an  employer  or  employers  main¬ 
taining  the  plan  within  a  job  classifica¬ 
tion  or  class  of  employees  covered  under 
the  plan. 

(ili)  For  purposes  of  this  section  the 
term  “noncovered  service”  shall  mecm 
service  with  an  emidoyer  or  employers 
maintaining  the  plan  which  ic  not  cov¬ 
ered  service. 

(Iv)  (A)  General.  For  purposes  of  this 
section  noncovered  service  shall  be 
deemed  “contiguous”  if  (1)  the  noncov¬ 
ered  service  precedes  or  follows  covered 
service  and  (2)  no  quit,  discharge  or  re¬ 
tirement  occurs  between  such  covered 
service  and  noncovered  service. 

(B)  Exception.  Notwithstanding  the 
preceding  paragraph,  in  the  case  of  a 
controlled  group  of  cmporations  within 
the  meaning  of  paragraph  (d)  of  this 
section  or  trades  or  businesses  which  are 
under  the  common  control  of  one  person 
or  group  of  persons  within  the  meaning 
of  paragraph  (e)  of  this  section,  any 
transfer  of  an  employee  from  one  mem¬ 
ber  of  the  controlled  group  to  another 
member  or  from  one  trade  or  business 
\mder  cmnmon  control  to  another  trade 
or  business  under  the  common  control  of 
the  same  person  or  group  of  persons  shall 
result  in  the  period  of  noncovered  service 
which  imme^ately  precedes  or  follows 
such  transfer  being  demed  “noncontig¬ 
uous”  for  purposes  of  paragraph  (c)  of 
this  section. 

Diagram  No.  l.  (Multiple  Eliiiployer  Plan.) 


X  y 


Assxime  for  purpoees  of  diagram  No.  1  that 
X  and  7  are  both  employers  who  are  required 
to  contribute  to  a  mtUtlple  employer  plan 
and  that  neither  employer  maintains  any 
other  plan.  Covered  eervlce  is  represented  by 
the  shaded  segments  of  the  diagram.  After 
completing  1  year  of  noncovered  service,  em¬ 
ployee  A  Immediately  enters  covered  service 
with  X  and  completes  4  years  of  covered 
service.  For  purposes  of  eligibility  to  partici¬ 
pate  and  vesting,  the  plan  is  required  to 
credit  employee  A  with  5  years  of  service  with 
employer  X  because  his  period  of  service  with 
X  Includes  a  period  of  covered  service  and  a 
period  of  oontlguoiis  noncovered  service  On 


the  other  hand,  employee  B,  immediately 
after  completing  2  years  of  noncovered  serv¬ 
ice  with  X,  enters  covwed  service  with  7.  Be¬ 
cause  B  quit  employment  with  X,  his  period 
of  noncovered  service  with  X  Is  not  con¬ 
tiguous  and,  therefore.  Is  not  required  to  be 
taken  Into  account.  In  the  case  of  employee 
C,  the  plan  Is  required  to  take  Into  account 
all  service  with  employers  X  and  7  because 
employee  C  is  employed  In  covered  serv'ce 
with  both  employers. 

Diagram  No.  2.  (Multiple  Employer  ) 


X  X 


The  multiple  employer  plan  rxiles  with  re¬ 
spect  to  noncovered  service  are  Illustrated  in 
diagram  No.  2.  Assume  that  X  and  7  are  both 
employers  who  are  required  to  contribute  to 
a  multiple  employer  plan  and  that  neither 
employer  maintains  any  other  plan.  CSovered 
service  Is  represented  by  the  shaded  segments 
of  the  diagram.  Epiployee  E  completed  3  years 
of  service  with  employer  X  In  covered  service 
and  then  Immediately  entered  noncovered 
service  with  X.  Because  E’s  noncovered  serv¬ 
ice  Is  contiguous,  the  plan  is  required  to  take 
Into  account  all  service  with  X  for  purposes 
of  eligibility  to  participate  and  vesting  under 
the  multiple  employer  plan.  Employee  P  does 
not  continue  to  receive  credit;  F  quit  the  em¬ 
ployment  of  7  and  entered  noncovered  serv¬ 
ice  with  X. 

<d)  Controlled  groups  of  corporations, 
i  1 )  With  respect  to  a  plan  maintained  by 
one  or  more  members  of  a  controlled 
group  of  corporations  (within  the  mean¬ 
ing  of  section  1563(a)  of  the  Code,  deter¬ 
mined  without  regard  to  section  1563  (a) 
(4)  and  (e)(3)(C)).  all  employees  of 
such  corporations  shsiu  be  treated  as  em¬ 
ployed  by  a  single  employer. 

(2)  Accordingly,  except  as  referred  to 
in  paragraph  (a)(1)  and  provided  in 
paragraph  (f)  of  this  section.  In  deter¬ 
mining  an  employee’s  service  for  eligi¬ 
bility  to  participate  and  vesting  purposes, 
all  service  with  any  employer  whi(^  is  a 
member  of  the  controlled  group  of  cor¬ 
porations  shall  be  taken  into  account. 
Except  as  referred  to  in  paragraph  (a) 
(2)  and  provided  in  paragraph  (f)  of  this 
section,  in  determining  a  participant’s 
service  for  benefit  accrual  purposes,  all 
service  during  periods  of  participation 
covered  under  the  plan  with  any  employ¬ 
er  which  is  a  member  of  the  controlled 
group  of  corporations  shall  be  taken  into 
account. 

(e)  Commonly  controlled  trades  or 
businesses.  With  respect  to  a  plan  main¬ 
tained  only  by  one  or  more  trades  or 
businesses  (whether  or  not  Incorporated) 
which  are  under  common  control  wdthln 
the  meaning  of  section  414(c)-  of  the 
Code  and  the  regulations  issued  there- 
tmder,  all  employees  of  such  trades  or 
businesses  shall  be  treated  as  employed 
by  a  single  employer.  Accordingly,  except 
as  referred  to  in  paragraph  (a)(1)  and 
provided  in  paragraph  (f)  of  this  section, 
in  determining  an  employee’s  service  for 
eligibility  to  participate  and  vesting  pur¬ 
poses,  all  service  with  any  employer 
which  is  under  common  control  be 
taken  Into  account.  Except  as  referred  to 
In  paragraph  (a)  (2)  and  provided  In 
paragrm>h  (f)  of  this  section,  hi  deter- 
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Kmployee  Q  completed  6  years  of  covered 
service  with  employer  Y,  and  then  moved  to 
noncovered  swvlce  with  employer  Z.  Q’s 
noncovered  service  Is  noncontiguous  (see 
employee  F  in  diagram  no.  2  above),  and 
such  service  may  be  disregarded  for  pur¬ 
poses  of  the  multiple  employer  plan  under 
the  rule  In  paragraph  (f)(1). 

Employee  H  completed  2  years  of  covered 
service  with  employer  Y  and  then  entered 
covered  service  with  employer  X  for  1  year. 
The  multiple  employer  plan  is  required  to 
credit  H  with  3  years  of  service.  H  then  en¬ 
tered  noncovered  service  with  employer  Z. 
H’s  noncovered  service  is  noncontiguous  (see 
employee  F  In  diagram  no.  2  above),  and 
such  service  may  be  disregsu-ded  for  pur¬ 
poses  of  the  multiple  employer  plan  under 
the  rule  In  paragraph  (f)(1). 

(g)  Rule  of  parity.  For  purposes  of 
sections  202 (b)^4)  and  203(b)(3)(D)  of 
the  Act  and  sections  410(a)(5)(D)  and 
411(a)(6)(D)  of  the  Code,  in  the  case 
of  an  employee  who  is  a  nonvested  i>ar- 
ticipant  in  employer-derived  accrued 
benefits  at  the  time  he  incurs  a  1-year 
break  in  service,  years  of  service  com¬ 
pleted  by  such  employee  before  such 
break  are  not  required  to  be  taken  into 
account  if  at  such  time  he  incurs  con¬ 
secutive  1-year  breaks  in  service  which 
equal  or  exceed  the  aggregate  number 
of  years  of  service  before  such  breaks. 
This  is  so  even  though  the  period  of  non¬ 
contiguous  noncovered  service  with  an 
employer  or  employers  maintaining  the 
plan  may  subsequently  be  deemed  con¬ 
tiguous  as  the  result  qf  the  employee 
entering  covered  service  with  the  same 
employer  maintaining  the  plan  and, 
consequently,  such  plan  may  be  required- 
to  credit  such  service. 

Diagram  no.  5.  (Rule  of  parity) 


The  example  is  applicable  to  any  plan 
subject  to  the  rules  of  this  section.  How¬ 
ever,  for  purposes  of  clarity,  the  exam¬ 
ple  assumes  that  X  and  T  are  required 
to  contribute  to  a  multiple  employer 
plan. 

Assume  that  employee  D  completed  3  years 
of  covered  service  with  employer  Y  as  of  the 
date  X  adopts  the  plan.  Immediately  after 
X’s  adoption  of  the  plan  D  left  covered  serv¬ 
ice  with  Y  and  D  entered  covered  service 
with  X.  His  prior  covered  service  with  Y  is 
required  to  be  counted,  and  D  remains^ 
participant. 

On  the  other  hand,  if  D  had  entered  serv¬ 
ice  with  X  anytime  priw  to  X’s  adoption  of 
the  plan  and  subsequently  was  covered  by 
the  plan  when  X  adopted  it,  has  prior  service 
with  Y  must  also  be  counted,  unless  such 
service  may  be  disregarded  under  the  break 
in  service  rules  because  the  period  of  service 
with  X  before  X’s  adoption  of  the  plan  was 
equal  to  <»*  greater  than  his  prior  service 
with  Y.  For  example,  if  X  adopted  the  plan 
three  years  after  D  began  emploirment  with 
X,  and  consequently  after  D  bad  incurred  3 
consecutive  1-year  breaks  in  service,  his  prior 
service  with  Y  could  be  disregarded. 

(i)  Comprehensive  diagram.  (No.  6) 


mining  a  participant’s  service  for  bene¬ 
fit  accrual  purposes,  all  service  during 
periods  of  participation  covered  under 
the  plan  with  any  employer  which  is 
under  common  control  shall  be  taken 
into  account. 

Diagram  No.  3.  (Controlled  group  or  com/- 
monly  controlled  trade  or  business.) 


Assume  for  purposes  of  diagram  no.  3  that 
X  and  Y  are  either  members  of  the  same  con¬ 
trolled  group  of  corporations  or  trades  or 
businesses  which  are  \mder  the  same  com¬ 
mon  control.  The  dotted  segments  of  the 
diagram  represent  plan  coverage  under  plans 
separately  maintained  by  X  and  Y.  Neither 
employer  maintains  any  other  plans.  Because 
Al,  Bl,  Cl  and  D1  have  their  service  with  X 
and  Y  treated  as  if  X  and  Y  were  a  single 
employer,  the  plans  are  reqviired  to  take  into 
account  all  service  with  X  and  Y  for  eligi¬ 
bility  to  participate  and  vesting  purpose^. 

(f)  Special  break  in  service  rules.  (1) 
In  addition  to  service  which  may  be  dis¬ 
regarded  under  the  statutory  provisions 
referred  to  in  paragraph  (a)  of  this  sec¬ 
tion,  a  multiple  employer  plan  may  dis¬ 
regard  noncontiguous  noncovered  serv¬ 
ice. 

(2)  In  the  case  of  a  plan  maintained 
solely  by  one  or  more  members  of  a  con¬ 
trolled  group  of  corporations  or  one  or 
more  trades  or  businesses  which  are 
imder  common  control,  if  one  of  the 
maintaining  employers  is  also  a  partici¬ 
pating  employer  in  a  multiple  employer 
plan  which  includes  other  employers 
which  are  not  members  of  tiie  controlled 
group  or  commonly  controlled  trades  or 
businesses,  service  with  such  other  em¬ 
ployer  maintaining  the  multiple  employer 
plan  may  be  disregarded  by  the  con¬ 
trolled  group  or  commonly  controlled 
plan. 

Diagram  No.  4.  (Break  in  Service  Rules) 


Assume  for  purposes  of  diagram  no.  6  that 
employer  Z  is  controlled  by  employer  X  with¬ 
in  the  meaning  of  paragraph  (d)  but  em¬ 
ployer  Y’s  only  relation  to  X  and  Z  is 
that  X,  Y  and  Z  are  required  to  contribute 
to  a  mrdtlple  employer  plan.  The  shaded  seg¬ 
ments  represent  coverage  under  the  multiple 
employer  plan  which  contains  a  provision 
applying  the  rule  of  parity.  ’The  dotted  seg¬ 
ment  represents  a  separate  plan  maintained 
by  Z.  Both  plans  have  100%  vesting  after  10 
years. 

Employee  J  completed  3  years  of  service 
with  employer  X  in  covered  service  with  the 
multiple  employer  plan.  J  then  entered  non¬ 
covered  service  with  Y  and  remained  with  Y 
for  1  year,  and  thereby  incurred  a  1-year 
break  in  service  under  the  multiple  em¬ 
ployer  plan.  J  then  entered  covered  service 
with  employer  Y,  thereby  causing  the  non¬ 
covered  service  with  Y  to  become  contiguous. 
Covered  service  with  X  and  contiguovis  non¬ 
covered  and  covered  service  with  Y  must  be 
taken  into  account  for  purposes  of  the  mul¬ 
tiple  employer  plan;  accordingly,  that  plan 
is  required  to  credit  J  with  a  total  of  5  years 
of  service. 

J  then  left  service  with  Y  and  entered  non¬ 
covered  service  (with  respect  to  the  multiple 
employer  plan)  with  Z.  J  remained  in  non¬ 
covered  service  with  Z  (with  respect  to  the 
multiple  employer  plan)  for  6  years  and 
thereby  Incurred  6  consecutive  1-year  break 
in  service  for  purposes  of  the  multiple  em¬ 
ployer  plan.  Consequently,  the  prior  service 
with  X  and  Y  may  be  disregarded  for  pxupos- 
es  of  the  multiple  employer  plan. 

J  then  entered  covered  service  under  the 
multiple  employer  plan  with  Z  and  com- 


Assume  for  purposes  of  diagram  no.  5  that 
X  and  Y  are  both  employers  who  are  re¬ 
quired  to  contribute  to  a  multiple  employer 
plan  which  contains  a  provision  applying  the 
rule  of  parity.  Covered  service  is  represented 
by  the  shaded  segments  of  the  diagram.  The 
plan  has  100%  vesting  after  ten  years.  X  and 
Y  maintain  no  othM-  plan. 

The  multiple  employer  plan  credited  em¬ 
ployee  I  with  4  years  of  service  with  X  when 
he  quit  employment  with  X  and  entered  non¬ 
covered  service  with  Y.  As  a  result  of  4  years 
of  noncontiguous  noncovered  service  with  Y, 
employee  I  incurred  4  consecutive  1-year 
breaks  in  service,  so  that  the  multiple  em¬ 
ployer  plan  may  disregard  his  prior  service 
(l.e.,  the  4  years  of  service  with  X) . 

When  employee  1  entered  covered  service 
with  Y  (as  a  "new  employee’’),  his  4  years 
of  noncontlguoiis  service  with  Y  became  coa- 
tiguous  for  purposes  of  the  multiple  employer 
plan.  Consequently,  after  1  year  of  covered 
service  with  Y,  the  plan  is  required  to  credit 
employee  I  with  5  years  of  service. 

(h)  Example.  Under  section  203(b)  (1) 
(C)  of  the  Act  and  section  411(a)  (4)  (C) 
of  the  Code,  service  with  an  employer 
prior  to  such  employer’s  adoption  of  the 
plan  need  not  be  tak^  into  account.  The 
following  example  demonstrates  that  this 
rule  applies  even  if  an  employee  is  em¬ 
ployed  in  contiguous  noncovered  service. 


Diagram  no.  4  illvistrates  the  break  in 
service  rules  of  paragraph  (f)  of  this  sec¬ 
tion.  Assume  for  purposes  of  diagram  no.  4 
that  employer  Z  is  controUed  by  employer 
X  but  employer  Y’s  only  relation  to  X  and 
Z  is  that  X,  Y  and  Z  are  required  to  contrib¬ 
ute  to  a  multiple  employer  plan.  The  multi¬ 
ple  employer  plan,  represented  by  the  shaded 
segments  of  the  diagram,  provides  for  100% 
vesting  after  10  years.  X,  Y  and  Z  maintain 
no  other  plans. 


FEDERAL  REGISTER,  VOL.  41,  NO.  250 — ^TUESDAY,  DECEMBER  28,  1976 


RULES  AND  REGULATIONS 


pleted  1  year  of  service.  Because  the  5  years 
of  noncovered  service  with  Z  is  contiguous 
with  the  1  year  of  covered  service,  the  mul¬ 
tiple  employer  plan  is  now  required  to  credit 
J  with  6  years  of  service  for  purposes  of 
eligibility  to  pcuticipate  and  vesting. 

Fat  purposes  of  Z’s  controlled  group  plan 
(l.e.,  dotted  segment) ,  employee  J  is  entitled 
to  receive  credit  for  9  years  of  service.  The 
S  years  of  service  with  X,  a  member  of  the 
controlled  group,  may  not  be  disregarded  un¬ 
der  the  rule  of  p^ty  because  J  incurred  only 
3  consecutive  1-year  breaks  in  service  while 
employed  with  T.  When  J  entered  service 
with  Z  covered  under  Z’s  controlled  group 
plan,  the  3  years  of  service  with  X  were  still 
required  to  be  credited  by  the  controlled 
group  plan.  In  addition,  J  must  receive 
credit  for  the  5  years  of  service  with  Z  cov¬ 
ered  under  the  controlled  group  plan.  Finally, 
when  J  moved  to  service, with  Z  covered 
under  the  multiple  employer  plan  the  con¬ 
trolled  group  plan  was  required  to  credit  J 
“"^th  an  additional  year  of  service. 

Signed  at  Washington,  D.C.  this  22nd 
day  of  December,  1976. 

William  J.  Chadwick, 
Administrator  of  Pension  and 
Welfare  Benefit  Programs. 
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